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Bureau of Customs 
(T.D. 73-52) 


Supplies and equipment for aircraft—Customs Regulations amended 


Section 10.59(f), Customs Regulations, relating to free withdrawal of supplies 
and equipment for aircraft, amended to add New Zealand to the list of qualified 
countries 


DEPARTMENT OF THE TREASURY, 
Orrice or THE CoMMISSIONER oF Custos, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Boureav or Customs 
PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, ETC. 


In accordance with section 309(d), 46 Stat. 690, as amended (19 
U.S.C. 13809(d) ), the Secretary of Commerce has found and under date 
of October 24, 1972, has advised the Secretary of the Treasury that, 
except for ground equipment, New Zealand allows privileges substan- 
tially reciprocal to those provided for in sections 309 and 317, 46 
Stat. 690, as amended, 696, as amended (19 U.S.C. 1309, 1317), to 
aircraft registered in the United States and engaged in foreign trade. 
The Secretary of Commerce has further advised that New Zealand has 
allowed these privileges to aircraft registered in the United States 
and engaged in foreign trade since December 23, 1937, in the case 
of cargo operations, and since September 13, 1940, in the case of 
passenger operations. Corresponding privileges are accordingly ex- 
tended to aircraft registered in New Zealand and engaged in foreign 
trade effective as of October 1, 1972. 

Accordingly, paragraph (f) of section 10.59, Customs Regulations, 
is amended by the insertion of “New Zealand” in appropriate alpha- 
betical order, the number of this Treasury Decision in the opposite 
column headed “Treasury Decision(s)” and the wording “Not appli- 
cable to ground equipment” opposite “New Zealand” in the column 
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headed “Exceptions, if any, as noted” in the list of nations in that 
paragraph. 

(Secs. 309, 317, 624, 46 Stat. 690, as amended, 696, as amended, 759; 
19 U.S.C. 1309, 1317, 1624.) 

Since there is a statutory basis for the exemption from Customs 
duties on withdrawal of supplies by aircraft when reciprocity has been 
established, notice and public procedure under 5 U.S.C. 553 are unnec- 
essary. Inasmuch as the amendment recognizes an exemption from the 
payment of duties, there is good cause under 5 U.S.C. 553(d) (1) for 
waiving a delayed effective date. 

(014.1) 
Epwin F. Rats, 


Acting Commissioner of Customs. 


Approved February 7, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register February 14, 1973 (38 F.R. 4390) ] 


(T.D. 73-53) 


Bonds 


Approval and discontinuance of bonds on Customs Form 7587 for the control of 
instruments of international traffic of a kind specified in section 10.41a of the 
Customs Regulations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., February 11,1973. 


Bonds on Customs Form 7587 for the control of instruments of 
international traffic of a kind specified in section 10.41a of the Customs 
Regulations have been approved or discontinued as shown below. The 
symbol “D” indicates that the bond previously outstanding has been 
discontinued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been dis- 
continued. If the previous bond was in the name of a different company 
or if the surety was different, the information is shown in a footnote 
at end of list. 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director; amount 





Advanced Structures & Technology Co. a Div. of Tool 
Research & Engineering Corp. (Del. Corp.), 3030 
Red Hill Ave., Santa Ana, Calif.; St. Paul Fire & 
Marine Ins. Co. 

American Export Lines, Inc., 26 Broadway, New 
York ,N.Y.; Aetna Ins. Co. 

(PB 2/28/66) D 12/10/72! 

Antilles Corp., P.O.B. 2672, St. Thomas, Virgin Islands; 
Insurance Co. of North America. 

Birdsall, Inc. (Fla. Corp.), Riviera Beach, Fla.; 
Employers Commercial Union Ins. Co. 

(PB 7/1/71) D 7/19/72 

Brawer Bros., Inc., 250 Belmont Ave., Paterson, N.J.; 

American Motorists Ins. Co. 
(PB 11/25/69) D 12/15/722 

California Cargo Containers, Inc., 801 Maritime St., 
Oakland, Calif.; Hartford Accident & Indemnity 
Co. 

D 2/15/73 
Carling Distributors, Inc., 610 Lincoln St., Waltham, 
Mass.; Seaboard Surety Co. 

Edlow International Co., 1100 17th St., NW., Washing- 

ton, D.C.; Hartford Accident & Indemnity 
(PB 11/1/71) D 11/27/723 

Eller & Co., Inc., Port Everglades Sta., Ft. Lauder- 

dale, Fla.; Aetna Ins. Co. 
D 8/3/72 

Export Import Service Co., Inc., 28265 Beverly Rd., 
Romulus, Mich.; St. Paul Fire & Marine Ins. Co. 

Gulf Coast Shipping Corp., P.O.B. 1848, Houston, 
Tex.; Fidelity & Deposit Co. of Md. 

Gulf and Caribbean Shipping, Inc., 2000 E. Bay St., 
Jacksonville, Fla.; St. Paul Fire & Marine Ins. Co. 
Guy-Chart Sales, Inc., 56 Harvester Ave., Batavia, 

N.Y.; Hartford Accident & Indemnity Co. 

Inter-American Shipping Corp., International Trade 
Mart Bldg., New Orleans, La.; Fidelity & Deposit 
Co. of Md. 

Interolsen Line Agencies, Inc., 160 Sansome St., San 
Francisco, Calif.; St. Paul Fire & Marine Ins. Co. 

D 1/15/73 

E. H. Mundy & Co. (America) Ltd., 1001 Port Blvd., 

Miami, Fla.; St. Paul Fire & Marine Ins. Co. 
D 1/12/73 

Nippon Yushen Kaisha, 435 California St., San Fran- 

cisco, Calif.; Seaboard Surety Co. 
(PB 12/5/60) D 12/5/72 4 

Park Benziger & Co., Inc. (New York Corp.), 674 

White Plains Rd., Scarsdale, N. Y.; Federal Ins. Co. 
D 11/6/72 

Port Everglades Terminal Co., Fort Lauderdale, Fla.; 

Aetna Ins. Co. 
D 8/3/72 

REA Express Inc. (Del. Corp.), 219 E. 42nd St., New 

York, N.Y.; St. Paul Fire & Marine Ins. Co. 
(PB 5/26/60) D 1/24/73 § 


Footnotes at end of table. 
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Los Angeles, 
Calif.; $10,000 


New York Sea- 
port; $10,000 


San Juan, P.R.; 
$10,000. 
Miami, Fla.; 
$50,000 


New York Sea- 
port; $10,000 


San Francisco, 
Calif.; $20,000 


Boston, Mass.; 
$100,060 

Washington, D.C.; 
$10,000 


Tampa, Fla.; 
$10,000 


Detroit, Mich.; 
$10, 000 

New Orleans, La.; 
$10,000 

Tampa, Fla.; 
$10,000 

Buffalo, N.Y.; 
$10,000 

New Orleans, La.; 
$10,000 


San Francisco, 
Calif.; $10,000 


Miami, Fla.; 
$10,000 


San Francisco, 
Calif.; $10,000 


New York Sea- 
port; $10,000 


Tampa, Fla.; 
$10,000 


New York Sea- 
port; $10,000 
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Date of Filed with district 
Name of principal and surety Date of bond approval director/area 


director; amount 





Rolls-Royce Aero Engines, Inc., (Del. Corp.), 551 | Jan. 4, 1973 | Jan. 22,1973 | Los Angeles, 
Fifth Ave., New York, N.Y.; St. Paul Fire & Calif.; $10,000 
Marine Ins. Co. 

Schenkers Int’l Forwarders (N.Y. Corp.), 30 Church | Jan. 14, 1971 | Jan. 14, 1971 | New York Sea- 
St., New York, N.Y.; St. Paul Fire & Marine Ins. port; $10,000 
Co. 

D 1/14/73 

Shipping Services, Inc., 1947 Int’l] Trade Mart, New | Nov. 2, 1972 | Nov. 3, 1972 | New Orleans, La.; 
Orleans, La.; St. Paul Fire & Marine Ins. Co. $10,000 

States Marine Isthmian Agency Inc., 90 Broad St., | Jan. 5, 1973 | Jan. 15,1973 | New York Sea- 
New York, N.Y.; Insurance Co. of North America | port; $10,000 

(PB 1/5/70) D 1/5/73 ® 

Thor Eckert & Co., Inc., 19 Rector St., New York, | Nov. 10, 1964 | Nov. 12, 1964 | New York Seaport; 

N.Y.; St. Paul Fire & Marine Ins. Co. $10,000 
D 11/14/72 

Jan C. Uiterwyk Co., Inc., 715 Bird St., Tampa, Fla.;| Jan. 3, 1973 | Jan. 22, 1973 | Tampa, Fla.; 

American Motorists Ins. Co. $10,000 
(PB 1/1/72) D 1/22/737 | 
| 














! Principal is American Export Isbrandtsen Lines, Inc. 
2 Principal is Brawer Bros. Silk Co., Inc. Surety is St. Paul Fire & Marine Ins. Co. 
3 Surety is The Travelers Indemnity Co. 
4 Surety is United Pacific Ins. 
6 Principal is Railway Express Agency. Surety is National Surety Corp. 
6 Surety is St. Paul Fire & Marine Ins. Co. 
7 Surety is Fireman’s Fund Ins. Co. 
(542.113) 
LronarD LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(T.D. 73-54) 
Bonded Carriers 


Approval and discontinuance of carrier bonds, Customs Form 3587 


DeEraRTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., February 11, 1973. 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “D” 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. If 





CUSTOMS 5 


the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at end of 
list. 





; Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director; amount 





11.8. Anderson Trucking Co., Port Arthur, Tex., | Sept. 17,1971 | Oct. 15,1971 | Port Arthur, Tex.; 
motor carrier; The Travelers Indemnity Co. $25,000 
(PB 9/17/71) D 10/15/71 
Bonanza Beverage Co., 2670 8. Western Ave., Las | Jan. 3,1973 | Jan 11,1973 | Los Angeles, Calif.; 
Vegas, Nevada, motor carrier; Peerless Ins. Co. $25,000 
Chemical Leaman Tank Lines, Inc., 520 E. Lancaster | Aug. 25,1972 | Jan. 16,1973 | Philadelphia, Pa.; 
Ave., Downingtown, Pa., motor carrier; Aetna Cas- $50,000 
ualty & Surety Co. 
(PB 7/14/66) D 1/16/73 
D&T Trucking Co., Inc., 498 First St., N.W., New | Jan. 3, 1973 | Jan. 5, 1973 | Minneapolis, Minn.; 
Brighton, Minn., motor carrier; The Travelers In- $25,000 
demnity Co. 
Dominion Auto Carriers, Ltd., P.O.B. 333, Ontario, | Dec. 14,1972 | Jan. 18,1973 | Detroit, Mich.; 
Canada, motor carrier; Insurance Co. of North $50,000 
America 
Exxon Corp., 800 Bell Ave., Houston, Tex., water | Dec. 12,1972 | Jan. 11,1973 | New Orleans, La.; 
carrier; The American Ins. Co. $50,000 
(PB 8/29/69) D 1/11/73 4 
Fulmer Bros. Transfer & Supply, Inc., 5425 8. Orange | Nov. 13,1972 | Jan. 22,1973 | Tampa, Fla.; 
Blossom Trail, Orlando, Fla., motor carrier; Hart- $25,000 
ford Accident & Indemnity Co. 
J. A. Garvey Transportation, Inc., 20 Popes Hill St., | Apr. 5, 1968 | April 9,1968 | Boston, Mass.; 
Dorchester, Mass., motor carrier; Fidelity & Deposit $50,000 
Co. of Md. 
D 11/14/72 
Griley Freightlines, 2350 Dominguez, Long Beach, | Sept. 1,1972 | Jan. 9,1973 | Los Angeles, 
Calif., motor carrier; American Empire Ins. Co. Calif.; $50,000 
(PB 8/26/69) D 1/9/73 2 
Imperial Roadways Ltd., 484 McPhillips St., Winni- | Dec. 19,1972 | Jan. 3,1973 | Pembina, N.D.; 
peg, Manitoba, Canada, motor carrier; U.S. Fidelity $25,000 
& Guaranty Co. 
Marks Motor Express Corp., P.O.B. 6523, Greenville, | Jan. 3,1973 | Jan. 5,1973 | Charleston, 8.C.; 
8.C., motor carrier; Fireman’s Fund Ins. Co. $25,000 
Metro Airlines dba Houston Metro Airlines, P.O.B. | Oct. 20,1972 | Jan. 16,1973 | Houston, Tex.; 
58608, Houston, Tex., air carrier: U.S. Fire Ins. Co. $25,000 
Monahan Transportation Co., 99 Colorado Ave., War- | Jan. 1,1973 | Jan. 10,1973 | Providence, R.L.; 
wick, R.I., motor carrier; St. Paul Fire & Marine $25,000 
Ins. Co. 
(PB 1/1/68) D 1/1/73 
National Carloading Corp., 3750 W. 47th St., Chicago, | Sept. 12, 1968 | Nov. 4, 1968 | Chicago, IIl.; 
Ill., freight forwarder; Federal Ins. Co. $50,000 
D 1/15/73 
Refrigerated Transport, Inc., 318 Cadiz St., Dallas, | Jan. 15,1968 | Feb. 1, 1968 | Houston, Tex.; 
Tex., motor carrier; St. Paul Fire & Marine Ins. Co. $25,000 
D 1/16/73 
Republic Freight System, Inc., Bay Area Transport, | Dec. 27,1972 | Jan. 5, 1973 | New York Sea- 
Inc., Central Atlantic Transport, Inc., Freight | port; $50,000 
Specialists, Inc. & Rep Trans, Inc., 28835 New Hyde 
Park Rd., Lake Success, N.Y., motor carrier; 
Liberty Mutual Ins. Co. 
(PB 2/26/69) D 1/5/73 8 














| 

| | 
Roberts Cartage, Inc., 2088 S. Arlington St., Akron, Jan. 9, 1973 | Jan. 23, 1973 | Cleveland, Ohio; 

| 


| 
Ohio, motor carrier; The American Ins. Co. | | 525,000 


Footnotes at end of table. 








Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director; amount 





Transamerican Freight Lines, Inc., 1700 N. Waterman | Dec. 1,1972 | Dec. 4, 1972 | Detroit, Mich.; 
Ave., Detroit, Mich., motor carrier; Hartford $50,000 
Accident & Indemnity Co. 

Tri State Transportation Co., Inc., West Ave. & | Jan. 3, 1973 Jan. 3, 1973 | New York Seaport; 

Centrai Railroad, Vineland, N.J., motor carrier; $50, 000 

Safeco Ins. Co. of America 











| 
! 





1 Principal is Humble Oil & Refining Co. 
2 Principal is Griley Security Freight Lines. Surety is Agricultural Ins. Co. 
3 Principal is Republic Carloading & Distributing Co., Inc. & Rep Trans, Co. 


(241. 2) 
LronaRD LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


(T.D. 73-55) 
Ports of entry—Customs Regulations amended 


Changes in the Customs Field Organization, section 1.2(c), Customs Regulations, 
amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., February 8, 1973. 


TITLE 19—CUSTOMS DUTIES 
Cuarter I—Boureav or Customs 


PART 1—GENERAL PROVISIONS 


On November 14, 1972, notice of a proposal to designate Las Vegas, 
Nevada, as a port of entry in the Los Angeles, California, Customs 
district (Region VII), was published in the Federal Register (37 
FR 24116). The only comment received was favorable. 

Accordingly, by virtue of the authority vested in the President by 
section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 
U.S.C. 2), which was delegated to the Secretary of the Treasury by 
the President by Executive Order No. 10289, September 17, 1951 (3 
CFR Ch. IT), and pursuant to authority provided by Treasury De- 
partment Order No. 190, Rev. 8 (87 FR 18572), Las Vegas, Nevada, 
is hereby designated a port of entry in the Los Angeles, California, 
district (Region VII), effective upon publication. 

The geographical limits of the port of Las Vegas shall include 
all of that area in the State of Nevada as laid out by the United States 
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Department of the Interior, Geological Survey map for the State of 
Nevada and described as follows: Beginning at the northeast corner 
of section 3, Range 60E, Township 20S and proceeding in an easterly 
direction to the northeast corner of section 2, Range 62E, Township 
20S ; thence in a southerly direction to the southeast corner of section 
14, Range 62E, Township 22S; thence in a westerly direction to the 
southwest corner of section 15, Range 60E, Township 22S; thence in 
a northerly direction to the point of beginning. 

To reflect this change, the table in section 1.2(c) of the Customs Reg- 
ulations is amended by inserting in the column headed “Ports of 
Entry” in the Los Angeles, California, district (Region VII), “Las 
Vegas, Nevada (including the territory described in T.D. 73-55)”, 
directly above “Port San Luis”. 

(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended; 19 U.S.C. 1, 2 

It is desirable to make the Customs port of entry available to the 
public as soon as possible. Therefore, good cause is found for dis- 
pensing with the delayed effective date provisions of 5 U.S.C. 553(d). 

(014.1) 


Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register February 15, 1973 (38 F.R. 4507) ] 


(T.D. 73-56) 
Ports of entry—Customs Regulations amended 


Changes in the Customs Field Organization, section 1.2(c), Customs Regulations, 
amended 


DEPARTMENT OF THE TREASURY, 
Washington, D.C., February 8, 1973. 


TITLE 19—CUSTOMS DUTIES 
Cuarter I—Boreav or Customs 


PART 1—GENERAL PROVISIONS 


On November 14, 1972, notice of a proposal to designate Reno, 
Nevada, as a port of entry in the San Francisco, California, Customs 
district (Region VIII), was published in the Federal Register (37 FR 
24116). The only comment received was favorable. 

Accordingly, by virtue of the authority vested in the President by 
section 1 of the Act of August 1, 1914, 38 Stat. 623, as amended (19 

493-316—73——2 
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U.S.C. 2), which was delegated to the Secretary of the Treasury by 
the President by Executive Order No. 10289, September 17, 1951 (3 
CFR Ch. IT), and pursuant to authority provided by Treasury Depart- 
ment Order No. 190, Rev. 8 (87 FR 18572), Reno, Nevada, is hereby 
designated a port of entry in the San Francisco, California, district 
(Region VIII), effective upon publication. 

The geographical limits of the port of Reno shall include all of that 
area in the State of Nevada as laid out by the United States Department 
of the Interior, Geological Survey map for the State of Nevada and 
described as follows: Beginning at the northeast corner of section 13, 
Range 20E, Township 21N and proceeding in a southerly direction to 
the southeast corner of section 1, Range 20E, Township 18N; thence 
proceeding in a westerly direction to the southwest corner of section 6, 
Range 19E, Township 18N; thence in a northerly direction to the 
northwest corner of section 18, Range 19E, Township 21N ; and thence 
in an easterly direction to the point of beginning. 

To reflect this change, the table in section 1.2(c) of the Customs Reg- 
ulations is amended by inserting in the column headed “Ports of 
Entry” in the San Francisco, California, district (Region VIII), 
“Reno, Nevada (including the territory described in T.D. 73-56) ,” 
directly below “Eureka, California”. 

(Sec. 1, 37 Stat. 434, sec. 1, 38 Stat. 623, as amended; 19 U.S.C. 1, 2 

It is desirable to make the Customs port of entry available to the 
public as soon as possible. Therefore, good cause is found for dispens- 
ing with the delayed effective date provisions of 5 U.S.C. 553(d). 

(014.1) 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register February 15, 1973 (38 FR 4508) ] 


(T.D. 73-57 
Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine peso, 
Singapore dollar, Thailand baht (tical) 

DEPARTMENT OF THE TREASURY, 
OFrricr OF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., February 12,1973. 
The Federal Reserve Bank of New York, pursuant to section 522(c). 

Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buying 

rates in U.S. dollars for the dates and foreign currencies shown below. 
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These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to section 16.4, Customs 
Regulations (19 CFR 16.4). 


Hong Kong dollar: Official Fee 


January 8, 1973 $0. 1750 $0. 174825* 
January 9, 1973 . 1750 . 174825* 
January 10, 1973 . 1750 . 174901* 
January 11, 1973 . 1750 175131 
January 12, 1973 . 1750 175746" 


Tran rial : 
palniey TH, TOT i i one ht ohn te $0. 0128 
January 30, 1973 . 0129 
January 31, 1973 . 0129 
Lis | SEA ee SA ees ee . 0129 
February 2, 1973 . 0129 


Philippine peso: 
For the period January 29 through February 2, 1973, rate of 
$0.1460. 


Singapore dollar: 

January 29, 1973 

January 30, 1973 

January 31, 1973 

February 1, 1973 

February 2, 1973 
Thailand baht (tical) : 

For the period January 29 through February 2, 1973, rate of 

$0.0479. 
(342.211) 
James D. CoLeMan, 
Acting Director, 
Appraisement and Collections Division. 


*Certified as nominal. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1087) 


Stecl angles and gusset plates—Remission of taxes—Indirect bounty— 
Countervailing duty 


AMERICAN Express Company v. Tur Unirep States No. 5485 


United States Court of Customs and Patent Appeals, February 8, 1973 


Appeal from United States Customs Court, C.D. 4266 
[Affirmed. ] 


Edward Garfield, Frederic S. Nathan, (Greenbaum, Wolff and Ernst), (Barnes, 
Richardson & Colburn), attorneys of record, for appellant. Leo Rosen, ZH. Thomas 
Honey, of counsel. 


E. Grey Lewis, Acting Assistant Attorney General, Andrew P. Vance, Chief, 
Customs Section, Frederick L. Ikenson, John A. Gussow, for the United States. 


[Oral argument October 5, 1972 by Mr. Garfield and Mr. Ikenson] 


sefore Markey, Chief Judge, Ricu, ALMOND, BALDWIN, and LANE, Associate 
Judges. 


Atmonp, Judge. 


This appeal is from a decision and judgment of the United States 
Customs Court, 67 Cust. Ct. 141, 332 F. Supp. 191, C.D. 4266 (1971), 
overruling the importer’s protest against the assessment of counter- 
vailing duties on certain galvanized fabricated structural steel units 
for the erection of electrical transmission towers (hereinafter “tower 
units”) ? which were imported from Italy. The duty, at 13.67 lire per 

1The tower units included steel angles and gusset plates which were classified under 
TSUS items 609.84 and 657.20, respectively. Assessment of regular duties under these 


provisions was not challenged. 


10 





COURT OF CUSTOMS AND PATENT APPEALS 11 


kilogram, was assessed by the regional commissioner in compliance 
with an order of the Secretary of the Treasury, T.D. 67-102 (1 Cust. 
Bull. 212). The order resulted from the determination of the Secre- 
tary, under the provisions of section 303 of the Tariff Act of 1930, 19 
USC 1303, that Italy bestows an indirect bounty on such tower units. 
Appellant challenges the validity of that order. 

In pertinent part, T.D. 67-102, issued April 17, 1967 after an in- 
vestigation by the Secretary,’ reads: 


Information was received in proper form pursuant to the pro- 
visions of section 16.24(b) of the Customs Regulations (19 CFR 
16.24(b)) alleging that certain rebates or refunds granted by the 
Government of Italy on the exportation from Italy of galvanized 
fabricated structural steel units for the erection of electrical trans- 
mission towers constitute the payment or bestowal of a bounty or 
grant, directly or indirectly, within the meaning of section 303 
of the Tariff Act of 1930 (19 U.S.C. 1303), upon the manufacture, 
production, or exportation of the units to which the refunds 
apply. 

An investigation was conducted pursuant to section 16.24(d) 
of the Customs Regulations (19 CFR 16.24(d) ). 

After consideration of all information received, the Bureau is 
satisfied that exports of such steel units for electrical transmis- 
sion towers from Italy receive bounties or grants within the 
meaning of section 303. 


Accordingly, notice is hereby given that galvanized fabricated 
structural steel units for the erection of electrical transmission 
towers imported directly or indirectly from Italy (except any 
such importations which are free of duty under the Tariff Act 
of 1930, as amended), if entered for consumption or withdrawn 
from warehouse for consumption after the expiration of 30 days 
after publication of this notice in the Customs Bulletin, will be 
subject to the payment of countervailing duties equal to the net 
amount of any bounty or grant determined or estimated to have 
been paid or bestowed. 


Tn accordance with section 303, the net amount of such bounty 
or grant under the information presently available has been as- 
certained and determined, or estimated, and such net amount is 
hereby declared to be 13.67 lire per kilo of the product. 


2 The record reveals that the investigation was commenced by the Treasury Department 
after it received written complaints in June of 1966; the Italian Government supplied 
information on its tax and rebate laws and voiced its objections to the imposition of 
countervailing duty to Treasury officials ; and Societa Anonima Elettrificazione (SAE), the 
manufacturer of the merchandise in controversy, was aware of the investigation and, 
on December 3, 1966, began to make its views known to the Treasury through corre- 
spondence, conferences and telephone conversations. 
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Section 303 of the Tariff Act of 1930, upon which T.D. 67-102 was 
grounded, provides : 


Whenever any country, dependency, colony, province, or other 
political subdivision of government, person, partnership, asso- 
ciation, cartel, or corporation shall pay or bestow, directly or in- 
directly, any bounty or grant upon the manufacture or production 
or export of any article or merchandise manufactured or produced 
in such country, dependency, colony, province, or other political 
subdivision of government, and such article or merchandise is 
dutiable under the provisions of this chapter, then upon the im- 
portation of any such article or merchandise into the United 
States, whether the same shall be imported directly from the 
country of production or otherwise, and whether such article or 
merchandise is imported in the same condition as when exported 
from the country of production or has been changed in condition 
by remanufacture or otherwise, there shall be levied and paid, in 
all such cases, in addition to the duties otherwise imposed by this 
chapter, an additional duty equal to the net amount of such bounty 
or grant, however the same be paid or bestowed. The Secretary of 
the Treasury shall from time to time ascertain and determine, or 
estimate, the net amount of each such bounty or grant, and shall 
declare the net amount so determined or estimated. The Secretary 
of the Treasury shall make all regulations he may deem necessary 
for the identification of such articles and merchandise and for 
the assessment and collection of such additional duties. 


Appellant’s protest, with an item (No. 7) omitted because it was not 
pressed by appellant, reads : 


(1) No bounty or grant was paid or bestowed by the Repub- 
lic of Italy directly or indirectly upon the manufacture, or pro- 
duction or exportation of the said imported merchandise ; 


(2) The refund by the Republic of Italy, pursuant to Italian 
Law No. 639, of the Italian internal taxes, duties and charges 
which are the subject of Treasury Decision No. 67-102 does not 
constitute a bounty or grant within the meaning of Section 303 of 
the Tariff Act of 1930 and the amendments thereto (19 U.S.C. 
§ 1303) , and said Treasury Decision is outside the authority of the 
Secretary of the Treasury ; 


(3) The question of whether the refund of said Italian internal 
taxes is a bounty, grant or subsidy and of whether countevailing 
duty can be imposed is governed by Article VI(4) of the General 
Agreement on Tariffs and Trade which is not, and was not in- 
tenced by the United States to be, inconsistent with Section 303 of 
the Tariff Act of 1930 as amended, and Treasury Decision No. 
67-102 contravenes said Article VI (4) ; 


(4) Prior to the issuance of Treasury Decision No. 67-102, the 
Secretary of the Treasury had knowledge that countries other 
than Italy make refunds of internal taxes, duties and charges of 
like character on like products and on other products exported to 
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the United States but he failed to order the imposition of counter- 
vailing duty against importations of such products to the United 
States, thereby discriminating against Italy and failing to accord 
most-favored-nation treatment in contravention of Article I (1) 
of the General Agreement on Tariffs and Trade and Article XIV 
(1) of the Treaty of Friendship, Commerce and Navigation be- 
tween the United States and Italy, and also thereby ‘depriving 
importers of said merchandise from Italy of due process of 
law and the equal protection of the laws in Violation of the Fifth 
and Fourteenth Amendments to the Constitution of the United 
States ; 

(5) There has been a uniform and consistent administrative 
practice and interpretation of Section 303 of the Tariff Act of 1930 
as amended, and its predecessors, to the effect that refunds of in- 
ternal taxes by an exporting country do not constitute bounties or 
grants subject to countervailing duty, which administative prac- 
tice and interpretation was approved and adopted a Congress 
prior to the issuance of Treasury Decision No. 67-102 

(6) To the extent that Treasury Decision No. 67-109 is based on 
a supposed delegation of power to the Secretary of [sic] Treasury 
to differentiate the particular Italian internal taxes covered by 
Treasury Decision No. 67-102, from other types of internal taxes, 
such delegation of Congressional authority would contravene the 
Constitution of the United States as there are no standards con- 
tained in Section 303 of the Tariff Act of 1930 as amended gov- 
erning the action of the Secretary of the Treasury ; 

* * * % % * x 

(8) The Secretary of the Treasury failed to comply with the re- 
quirements of the Administrative Procedure Act (5 U.S.C. § 1001 
et seq.) and deprived the importer of due process of law in contra- 
vention of the Fifth Amendment to the Constitution of the United 
States. 

The evidence in the case consists of two stipulations of facts and 
accompanying documentary exhibits, testimony of five witnesses for 
appellant and two witnesses for appellee, and additional documentary 
exhibits. Objections to certain of the exhibits were, by agreement, 
reserved for determination of the Customs Court in its opinion and, 
in some cases, these objections were sustained by the court. 

The basis for the action of the Secretary in T.D. 67-102 was the 
remission by the Republic of Italy, under Italian Law No. 639, of 
certain internal charges or taxes on the tower units upon their exporta- 
tion. The charges remitted were termed “Basic Rate Taxes” and in- 
cluded overhead items such as customs duties on factory machinery, 
registration taxes, stamp taxes, transportation documents taxes, in- 
surance taxes, mortgage taxes and surtaxes. The Italian Government 
computed the total Basic Rate Taxes that were levied on the tower 
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units to have amounted to 15.08 lire per kilogram and the total amount 
of such taxes remitted upon exportation to have been 13.67 lire per 
kilogram, which is the amount of bounty “ascertained and determined, 
or estimated,” by the Secretary. 


The Customs Court 





The Customs Court first considered objection No. 8 of the protest, 
supra, which charged that T.D. 67-102 was void for failure of the 
Secretary to comply with the requirements of the Administrative 
Procedure Act (hereinafter APA), 5 USC 1001 et seq. (now 5 USC 
551 et seq.), and deprived the importer of due process of law in contra- 
vention of the Fifth Amendment. The court held that objection was 
too broad and general to reveal the nature of the violations charged 
to the Secretary, and hence did not confer jurisdiction upon the re- 
gional commissioner or the court to review the Secretary’s action. For 
that reason, it made no ruling on the merits of particular matters which 
were raised by appellant in objection No. 8. 

The Customs Court ruied adversely to appellant on the merits of 
the issues raised under objections 1, 2, 3, 4, 5, and 6 of the protest,’ 
supra. It held that the refund of the Basic Rate Taxes pursuant to 
Italian Law No. 639 constituted a bounty within the meaning of sec- 
tion 303. It ruled that Article VI(4) of the GATT, even if inter- 
preted as appellant urged, would not require a different result since 
it is a trade agreement and must yield to a statutory provision such 
as section 303 in the event of conflict. The court also did not agree with 
appellant’s charge that T.D. 67-102 discriminated against Italy and 
violated obligations to accord most-favored-nation treatment to its 
importations arising from the GATT and the Treaty of Friendship, 
Commerce and Navigation between the United States and Italy (here- 
inafter Italian Treaty), 63 Stat. 2255 (1949). Finally, it did not find an 
abridgment of appellant’s rights under the Fifth Amendment to the 
United States Constitution. 


The Jurisdictional Holding 





For reasons more fully set forth hereinafter, we hold that the matters 
which appellant has argued on the basis of objection No. 8 of its pro- 
test are clearly without merit. Therefore, the Customs Court’s hold- 
ing of lack of jurisdiction as to that objection need not be considered. 


®The points actually advanced by appellant in the Customs Court and here do not 
coincide fully with the language of the protest, and some points alluded to in the protest 
are no longer argued. This opinion is directed to the issues actually argued before us. 
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The Procedural Question and the Administrative Procedure Act 





Appellant’s position regarding the APA, as now developed, is that 
T.D. 67-102 is invalid because its promulgation constituted a rule- 
making activity within the purview of the APA that was carried out 
“without compliance with the procedural requirements of * * * [that 
Act] and of the Customs Regulations.” Specific reliance is placed upon 
the admission by the appellee that notice of the proposed action under 
section 303 which resulted in T.D. 67-102 was not published in the 
Federal Register as is required by the APA in the case of a proposed 
rule making.* 

Pertinent to this issue are the following definitions set out in the 
APA,5 USC 551(4), (5), (6) and (7): 


(4) “rule” means the whole or a part of an agency statement of 
general or particular applicability and future effect designed to 
implement, interpret, or prescribe law or policy or describing the 
organization, procedure, or practice requirements of an agency 
and includes the approval or prescription for the future of rates, 
wages, corporate or financial structures or reorganizations thereof, 
prices, facilities, appliances, services or allowances therefor or of 
valuations, costs, or accounting, or practices bearing on any of the 
foregoing ; 


(5) “rule making” means agency process for formulating, 


amending, or repealing a rule; 


(6) “order” means the whole or a part of a final disposition, 
whether affirmative, negative, injunctive, or declaratory in form, 
of an agency in a matter other than rule making but including 
licensing ; 


(7) “adjudication” means agency process for the formulation 
of an order. 

These definitions per se do not clearly establish whether the Secre- 
tary’s activities in connection with a countervailing duty determination 
under section 303 would constitute rule making or an adjudication 
pursuant to an order if the APA is assumed to be applicable to section 
303 investigations. However, resort to other sources, including Admin- 
istrative Procedure Act, Legislative History, 79th Congress 194446 
(hereinafter History) and Attorney General’s Manual on the Admin- 
istrative Procedure Act, 1947 (hereinafter Manual) helps resolve the 
question. Thus, it is indicated that rule making is legislative in nature 
(History, pp. 193, 251, 353; Manual, pg. 14), is primarily concerned 


4That requirement, subject to exceptions not requiring consideration here, is made in 5 
USC 553 (b). 


493-316—73——8 
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with policy considerations for the future rather than the evaluation of 
past conduct. (History, pg. 855; Manual, pg. 14), and looks not to the 
evidentiary facts but to policy-making conclusions to be drawn from 
the facts (I/anual, pg. 14). On the other hand, adjudication is judicial 
rather than legislative in nature (History, pp. 193, 251, 3538, 355), has 
an accusatory flavor and may result in some form of discliplinary 
action (History, pp. 353, 408; Manual, pg. 14), and is concerned with 
issues of fact under stated law (History, pg. 353; Manual, pp. 14-15). 

Other authority is to similar effect. Thus, “adjudication resembles 
what courts do in deciding cases, and * * * rule making resembles what 
legislatures do in enacting statutes.” 1 Davis, Administrative Law 
Treatise, pp. 287-8. See also Willapoint Oysters v. Ewing, 174 F.2d 
676, 693 (9th Cir. 1949), cert. den., 338 U.S. 860 (1949). 

Applying these principles, it is our view that the Secretary’s deter- 
mination of the existence and amount of a bounty pursuant to his 
authority under section 303 is not rule making under the APA even 
if that Act is otherwise applicable. The clear language of section 303 
empowers the Secretary to determine that a bounty has been paid and 
to “ascertain and determine, or estimate, the net amount.” When this 
is done, section 303 commands that a countervailing duty be levied 
equal to the amount of the bounty paid to the exporter. Therefore, once 
it has been determined that a bounty exists, the Secretary has no dis- 
cretion but to levy the appropriate countervailing duty. See United 
States v. Hammond Lead Products, 58 CCPA 129, 139, 440 F.2d 1024, 
1031, C.A.D. 1017 (1971), cert. den., 404 U.S. 1005 (1971). 

We find that an investigation for the purpose of determining the 
existence of a bounty is in the nature of a fact-finding activity rather 
than rule making. That levying a countervailing duty is not discre- 
tionary with the Secretary indicates he does not act to carry out any 
delegated legislative authority. See 7.M@. Duche & Sons v. United 
States, 39 CCPA 186, 190, C.A.D. 485 (1952), cert. den., 344 U.S. 830 
(1952) and cases cited therein. 

Appellant considers the Anti-Dumping Act and the countervailing 
duty statute to be substantially in pari materia and asserts that the 
Jaw is settled in the Customs Court that an anti-dumping determina- 
tion is governed by the APA and is rule making within the meaning of 
that Act, citing the Third Division’s decision in Elof Hansson v. 


5It is of interest that Mr. BE. Bruce Butler, in an article upon which appellant relies, 
Butler, Countervailing Duties and Export Stabilization: A Re-emerging Issue in Inter- 
national Trade, 9 Virginia Journal of International Law 82 (1969), characterized the 
countervailing duty determination as an adjudication rather than a rule-making activity, 
stating that the determination of the existence of a bounty has characteristics of both an 
order and a rule but that the decision resembles an order (id. at 130-131). 
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United States, 48 Cust. Ct. 627, A.R.D. 114 (1959), rev’d on other 
grounds, 48 CCPA 91, C.A.D. 771 (1960), cert. den., 368 U.S. 899 
(1961). But whatever the status of the holdings in Hansson regarding 
the application of the APA to proceedings under the Anti-Dumping 
Act in the Customs Court,’ this court did not adopt them in reviewing 
that case or in any other case, and we do not do so now. Our own con- 
sideration of the Third Division’s reasoning in Hansson does not 
satisfy us that the Secretary’s action in section 303 determinations is 
rule making, and we reject any holding therein that might be in con- 
flict with our view that rule making under the APA is not involved 
here. 

At the time of the Secretary’s investigation,’ the Customs Regula- 
tions made pursuant to section 303 provided broadly for “such in- 
vestigation * * * as appears to be warranted by the circumstances of the 
case” and for consideration of “any representations offered by foreign 
interests, importers, domestic producers, or other interested persons.” 
19 CFR 16.24. They made no specific requirement for notice and obvi- 
ously were not violated by the Secretary’s procedure in conducting the 
investigation. Subsequently, on September 11, 1967, 19 CFR 16.24 
was amended to provide for publication of notice of countervailing 
duty investigations. Appellant points to that change as apparently 
having some unspecified significance here. However, we do not consider 
the change in itself to be any indication that publication of notice was 
required by section 303, the APA, or the previous regulations. 


The Secretary’s Finding 





The rationale on which the Secretary determined that the remission 
of the Basic Rate Taxes on the tower units here constituted a bounty 
or grant under section 303 is spelled out in the following item of the 
first stipulation between the parties: 


(e) In reaching his decision in T.D. 67-102, the Secretary of the 
Treasury adopted an interpretation of “bounty or grant” in Sec- 
tion 303, as it applies to taxes or other charges rebated upon ex- 
portation of merchandise dutiable under United States law, as 
including the following: the remission, rebate, refund, or abate- 
ment, however accomplished, of taxes or other charges which are 
not directly related to the exported product or to the raw materials 
or components used therein. 


The Customs Court sustained the Secretary’s finding on the au- 
thority of Downs v. United States, 113 F. 144, aff'd at 187 U.S. 496 


*See Imbert Imports, Inc. v. United States, 65 Cust. Ct. 697, R.D. 11718 (1970), aff'd, 
67 Cust. Ct. 569, A.R.D, 294 (1971), now on appeal to this court (Customs Appeal No: 
5483), and The Hoenig Plywood Corp. v. United States, 51 Cust. Ct. 336, R.D. 10569 (1963). 

7 See note 2. 
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(1903). That case involved section 3 of the Tariff Act of 1897, which 
is the precursor of present section 303, there being no change in lan- 
guage that is material here.* The court regarded that case as demon- 
strating that “the Supreme Court regarded tax remission associated 
with the exportation of merchandise to constitute an indirect bounty 
within the meaning of the term ‘bounty’ as used in * * * [the statute].” 
It deemed the present remissions to be bounties under that criterion, 
apparently without regard to whether they amounted to less than the 
taxes originally extracted. The court also considered the broad concept 
of an indirect bounty set forth in Downs to have reaffirmed by the Su- 
preme Court of Nicholas & Co. v. United States, 249 U.S. 34 (1919). 

Appellant asserts that the broad holdings of Downs and Nicholas 
relied upon by the Customs Court in this case are dicta, and are well 
recognized as such. It points out that in both of those cases the 
remission on the exported merchandise was in excess of, or included 
something in addition to, the internal tax previously assessed, and 
countervailing duty was imposed only on the value of the excess or 
addition. It is also urged by appellant that the Treasury Department 
has continuously followed the practice of not treating internal tax re- 
missions as bounties where the remissions were not excessive (did not 
exceed the tax originally imposed), As to the present case, appellant 
points to the calculations which were stipulated to have been made by 
the Italian Government as indicating that the amount of Basic Rate 
Taxes remitted was less than the amount of such taxes imposed. For 
that reason, it regards the Secretary’s action here to be in violation of 
the aforesaid practice. 

We find that the Secretary’s order must be sustained on the basis 
on which he relied—the absence of a direct relationship between the 
taxes or charges remitted and the exported tower units or components 
or raw materials employed. Therefore, whether the broader concept 
of a bounty on which the Customs Court relied is valid, or supported by 
the Downs and Nicholas cases, need not be determined. 

Appellant’s contention that there has been an administrative practice 
of exempting non-excessive tax rebates from the countervailing duty 
provisions is based solely on cases where the rebates of excise taxes 
imposed on, and directly related to, the exported product.® No practice 
has been established as to rebates of hidden taxes of the type involved 
here which are not directly related to exported merchandise. In fact, 


8Hxtension of the statute to cover “the manufacture or production or export” of 
commodities, instead of only their “exportation,” was made in the Tariff Act of 1922. The 
Tariff Act of 1930 incorporated the changes permitting the Secretary to estimate the 
amount of the bounty. 

® Taxes levied on the sale of products and only indirectly related to income and profits, 
like excise, sales and turnover taxes, are denominated generally “indirect” taxes. Taxes 
levid on profits, as income and corporate profits taxes, constitute so-called “direct” taxes. 
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rebates of such taxes appear to be of recent origin and the present case 
is one of first impression in the courts. 

Ordinary excise taxes are collected at a production stage of the 
product or on the basis of wholesale or retail sales of the product. They 
are imposed on the product and thus are directly related to it or to its 
components. The presumption has generally been that such an excise 
tax is passed on completely, or fully shifted forward, to the ultimate 
consumer in the home market. From that presumption, it has been con- 
cluded that a non-excessive rebate of an excise tax would not encourage 
exportation since the profit on domestic and foreign sales would be: 
the same. 

On the other hand, the Italian Basic Rate Taxes are hidden taxes, 
in international parlance “tax occulte.” Stamp taxes required upon the 
purchase of the plant and equipment and taxes on mortgages on real 
property, examples of the hidden taxes involved here, are not directly 
related to the steel tower units. The effect of the rebate based on them 
on home market and export charges for the units cannot be ascertained 
in the same comparatively straightforward manner as rebates of 
ordinary excise taxes. While Congress has decreed that the Secretary 
impose countervailing duty when a bounty has been paid, it has left 
to the Secretary the determination of whether a bounty was in fact 
paid. Through the exercise of his expertise in financial and economic 
fields, the Secretary has found that there is no direct relationship 
between the rebated Italian Basic Rate Taxes here and the exported 
tower units. The nature of these taxes, as evidenced by stipulation of 
the parties, supports that conclusion, and we find no error of law in 
the holding that rebates based on such taxes not directly related to 
the product constitute a bounty within the provisions of section 303. 

Appellant urges that the Basic Rate Taxes were shifted forward 
to the Italian consumer and points to two portions of the stipulation 
between the parties as establishing that as a fact. The first portion is a 
paragraph reading: 

The Basic Rate Taxes defined * * * above are among the cus- 
toms duties, excise taxes and border taxes which were and are, 
in whole, or in part, rebated to the fabricators of tower units in 
Italy pursuant to Law No. 639 * * * by the Government of the 
Republic of Italy upon the exportation of tower units to the 
United States. The Government of the Republic of Italy repre- 
sented to the Secretary of the Treasury or his designates, during 
the course of investigation leading to the imposition of the sub- 
ject countervailing duties, that, in computing the total amount 
of such Basic Rate Taxes to be rebated to fabricators of tower 
units in Italy, it had computed, from tax collection and other 
data available to it, the average amounts of the various categories 
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of such Basic Rate Taxes previously imposed or levied upon 

fabricators of tower units and included in the prices received from 

the fabricators’ customers on the Italian market. 
The second is a statement that “neither of the parties herein questions 
the correctness of the aforesaid representations.” Appellant particu- 
larly relies on the reference in the quoted paragraph to the “average 
amounts” that the Italian Government “had computed” as “included 
in the prices received from the fabricators’ customers on the Italian 
market.” 

The most we can make out of the stipulation is that the “average 
amounts” of the Basic Rate Taxes “computed” were not disputed. 
The last clause emphasized by appellant does not specify what the 
effect. of the taxes was on the relationship between domestic and ex- 
port prices of the manufacturer. In a broad or general sense, all taxes 
paid by a producer are ultimately “included” in the prices paid by 
its customers even if the producer has had to be content with a smaller 
profit than it otherwise would have received. If appellant intended 
the stipulation to have the particular meaning that there was a full 
forward shift of the burden of the Basic Rate Taxes to the Italian 
consumer, it could easily have proposed appropriate language to 
make that meaning clear to all concerned. 

The Secretary’s determination that the present rebate of taxes 
amounted to a bounty finds most significant support in the position 
taken by the European Economic Community (EEC) concerning re- 
missions made by the Italian Government under the same Italian 
Law No. 639 involved here. Article 96 of the Treaty of Rome’ pro- 
vides that products exported to a member state may “not benefit from 
any drawback of internal charges in excess of those charges imposed 
* * * on them.” In 1963, the EEC Commission declared that Italy 
violated Article 96 by rebating, on exported products in the machine 
parts industry, charges related to such overhead items as advertising, 
plant, energy and transportation. In 1965, the EEC Court of Justice 
upheld the Commission." As to that case, a writer analyzing recent 
countervailing duty developments ?” reported : 


_ The Court held that the refunds or “drawbacks” made under 
Law No. 639, which involved registration, stamp and hypothecary 


10Treaty Establishing the European Economic Community, March 25, 1957, 298 
U.N.T.S. 53. 

1 Re Drawback on Italian Machine Parts: EEC Commission v. Italy, reported at 5 
Com. Mkt. L.R. 97 (1966). 

12 Feller, Mutiny Against the Bounty: An Examination of Subsidies, Border Tax Adjust- 
ments and the Resurgence of the Countervailing Duty Law, 1 Law and Policy in Inter- 
national Business 17 (1969) at 58. 





COURT OF CUSTOMS AND PATENT APPEALS 21 


duties, and taxes on licenses and concessions, motor vehicles and 
advertising, were unauthorized under article 96 because, in the 
words of the opinion, “they are imposed neither on the products 
as such nor upon the raw materials or semifinished products used 
in their manufacture and because it was thus impossible to sepa- 
rate their respective effect on the cost price of the products * * *.” 
[ Footnote omitted. ] 


Concerning the same EEC Court determination, another writer 
commented : *° 


The Court reasoned that the various levies mentioned were im- 
posed neither on the products exported as such, nor upon the raw 
materials or semi-finished products used in their manufacture, 
but rather upon the whole production undertaking. The test sug- 
gested by the European Court appears to be whether the rebate 
is for taxes imposed upon the product at any stage of its manu- 
facture, or upon commercial and financial activities of the enter- 
prise as a whole. Rebates for taxes imposed on the activities as a 
whole are prohibited because of the difficulty in measuring the 
effect of these taxes upon the price of the products. 


Appellant does not dispute the holding of the Customs Court that 
Article VI(4) of the GATT cannot prevail over section 303 on the 
issue of whether the rebate of the Basic Rate Taxes warrants imposi- 
tion of countervailing duties.1* On the other hand, appellee finds an 
indication of support for the Secretary’s view that such rebate is a 
bounty under the GATT, stating: 


In a Working Party Report adopted by the contracting parties 
to GATT, practices which were considered to be deemed subsidies 
were “the exemption in respect of exported goods, or [sic: of] 
charges or taxes, other than charges in connection with the im- 
portation or indirect taxes levied at one or several stages on the 
same goods if sold for internal consumption [taxes directly related 
to the product],” and “[t]he remission, calculated in relation to 
exports, of direct taxes or social welfare charges on industrial or 
commercial enterprises * * *” GATT, Basic Instruments and Se- 
lected Documents [BISD] 9th Supp., at 186-187 (1961). 


We think that this description of subsidies does show further inter- 
national recognition of the validity of a “direct relationship to the 
product” test for taxes that can properly be remitted on exported 
products. 


18 Butler, supra, note 5, at 117-18. 

%4 That holding finds support not only in the reasoning of the Customs Court that a 
law of Congress prevails over a trade agreement but also in the fact that the United 
States undertook Part II of the GATT, which includes Article VI(4), “* * * to the 
fullest extent not inconsistent with existing legislation.”” Protocol of Provisional Applica- 
tion of the GATT, 61 Stat. A 2051 (1947). 
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Most-Favored-Nation Treatment 





Appellant charges that requirements for most-favored-nation treat- 
ment in Article XIV(1) of the Treaty of Friendship, Commerce and 
Navigation between the United States and Italy, 63 Stat. 2255, was 
violated by the imposition of countervailing duty on tower units under 
T.D. 67-102. It refers to allegedly “extensive and overwhelming docu- 
mentary proof” it submitted as showing that other countries were 
refunding “like taxes for like products” with the knowledge of the 
Secretary without his having countervailed on those products. The 
Customs Court, holding certain of appellant’s evidence inadmissible, 
concluded that there was no competent, factual evidence that the 
Treasury Department had contemporaneous knowledge that tax re- 
missions like those made here were made on merchandise from other 
countries classifiable in the same categories as the present tower 
units. 

We find, in conformity with arguments of appellee, that discrimina- 
tion in violation of the most-favored-nation requirement of the Italian 
Treaty has not been proved even if all of the documents submitted by 
appellant are considered.** Article XIV(1) of the Treaty provides 
that each contracting party “shall accord to articles the * * * manu- 
facture of the other * * *, treatment no less favorable than the treat- 
ment * * * accorded to like articles the * * * manufacture of * * * 
any third country.” ** Substantiation of appellant’s charge would at 
least require that it show importation into the United States, without 
countervailing duty action, of articles from third countries that were 
like the Italian tower units and were subjected to the same tax remis- 
sion practice as were the tower units. Appellant has not done that. 


We do accept, as did the Customs Court, certain census reports 
offered by appellant as indicating that merchandise classifiable in the 
same TSUS categories as the tower units was imported from other 
common market countries. However, those categories ** include a broad 


15 Among the exhibits offered by appellant and rejected by the Customs Court which we 
have considered are a memorandum by appellant’s attorney regarding proceedings at a 
conference between Italian officials and Treasury Department officials during the investi- 
gation that resulted in T.D. 67-102, a copy of a speech by Assistant Secretary of the 
Treasury Surrey before the National Industrial Conference Board in New York City on 
February 15, 1968, and a portion of a report of the Organization for Economic Cooperation 
and Development dated October 12, 1964. 

16 Before us, appellant also refers to Article XIV(2) which accords nationals, etc. of 
each country equal treatment to that accorded nationals of third countries ; Article XV(2), 
which restricts advances in rates of duty as to goods en route between nationals, etc. of 
the two countries at the time the advance is made; and Article XVI(3), which relates to 
equal treatment between the two treaty countries. Not only does the record fail to show 
that these provisions were relied on below but also appellant has not pointed out any 
valid reason why they are pertinent to the issue. 

17 TSUS, items 609.84 and 657.20. 
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provision for angles, shapes and sections of steel and a basket provision 
for articles of steel not specially provided for. The imports from the 
other countries thus have not been shown to include any articles that 
would fall within the limited class of “galvanized fabricated structural 
steel units for the erection of electrical transmission towers,” the sole 
product on which T.D. 67-102 directs that a countervailing duty shall 
be levied. A failure to impose countervailing duty on products from 
third countries that are not established as being of such character as to 
be competitive with Italian tower units plainly is not indicative of 
discrimination which can invalidate an otherwise legitimate treatment 
of those units under section 303. 

Aside from the question of like products, the evidence that appellant 
relies on to establish that third countries indulged in remission prac- 
tices that should have been countervailed against is also insufficient. 
That evidence comprises papers of Treasury and OECD officials, re- 
ports of the OECD, and an attorney’s memorandum regarding a con- 
ference at which officials of the Italian Government argued with 
Treasury Department officials against the imposition of countervailing 
duties subsequently ordered in T.D. 67-102. Without regard to any 
question of the competency of such items to prove foreign laws, their 
content is too general to establish that the tax and rebate laws of any 
other country are such that a countervailing duty would be applicable 
to importations therefrom under the standards followed by the Secre- 
tary in the present case. 

So far as appellant may continue to rely on the most favored nations 
treatment provision of the GATT, Article I(1), with regard to its 
charge of discrimination, that position obviously fails also because of 
the deficiencies in the evidence pointed out above. 

We have not overlooked contentions of appellee that a self-executing 
treaty provision, like Article XIV of the Italian Treaty, does not invest 
enforceable rights in nationals of the United States and that counter- 
vailing duties are exempt from most-favored-nation provisions. How- 
ever, in light of our conclusion that no discrimination has been proved, 
it is not necessary to consider those contentions. 


Constitutional Questions 





Appellant advances arguments based on two aspects of the Con- 
stitution of the United States. First, it refers to Article I, Sections 9 
and 10, which use the terms “laid on” and “lay on” with respect to cer- 
tain prohibitions of taxes and duties involving the states. Appellant 
would equate those terms to “directly related to” as used in connec- 
tion with the Secretary’s view that the hidden taxes here are “not 
directly related to” the exported product and then rely on certain de- 
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cided cases to show that taxes it regards as similar to Italy’s Basic Rate 
Taxes have been found to violate those constitutional prohibitions. 
Appellant has not established any reason for interpreting “directly 
related to” as legally equivalent to “lay on” or “laid on” in the context 
of Article I, however, and the argument therefore is without merit. 

The other Constitutional argument is that T.D. 67-102 is in viola- 
tion of appellant’s rights under the Fifth Amendment. The rationale 
of that argument seems to have narrowed down to the position that the 
Secretary’s action was violative of a concept of equal protection which 
appellant considers applicable in tax cases. The cases cited for that 
proposition plainly fail to establish that any such concept applies to 
the Secretary’s determinations under section 303, and we therefore find 
no violation of the Fifth Amendment. But even if the proposition were 
applicable, the absence of proof of discrimination discussed in our 
consideration of most-favored-nation treatment would deprive it of 
support in the present case. 

The judgment is affirmed. 


(C.A.D. 1088) 
Hinges—Door Closers—TSUS 
Trans-AtLANntic Company v. Tur Untrep States No. 5498 
United States Court of Customs and Patent Appeals, February 8, 1973 


Appeal from United States Customs Court, C.D. 4288 
[Affirmed.] 


Allerton deC. Tompkins, attorney of record, for appellant. 
Harlington Wood, Jr., Assistant Attorney General, Andrew P. Vance, Joseph 
I. Liebman for the United States. 


[Oral argument January 8, 1973 by Mr. Tompkins and Mr. Liebman] 


Before MarKEy, Chief Judge, Ricu, BALpwin, LANE, Associate Judges, and 
CiakK, Justice, (Ret.), sitting by designation, 


Crark, Associate Justice.* 

The issue raised on this appeal from the United States Customs 
Court, Third Division, involves a very simple question which is, as 
stated by appellant, whether or not the merchandise involved here 
is a hinge or a door closer. Appellant concedes that the device in ques- 
tion is “a kind of hinge” but claims that it “is more than a hinge”— 


*Tom C. Clark, Associate Justice of the United States Supreme Court (Ret.), sitting 
by special designation. 
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it also closes the door and is, therefore, “a kind of door closer.” The 
Bureau of Customs, however, classified the merchandise as hinges, and 
the United States Customs Court affirmed, 67 Cust. Ct. 296, C.D. 4288 
(1971). We agree and affirm that judgment. 


1. Description of the Merchandise and Its Classification. 





A sample of the merchandise involved here consists of a fixed pair of 
single action spring hinges, a short steel bar (pintle) for adjusting 
the tension of the spring and mounting screws. When the hinges are 
properly installed, the springs, located in the barrel of the hinge, will 
compress when the door is opened. When the door is released, the 
springs will expand and close the door. The function of the device is 
to hang or hold a door in place and to close the door automatically. If 
the springs were removed, the hinge would continue to function, but 
the door would have to be closed manually or by installing a door- 
closing device. The spring hinge provides a means of hanging and clos- 
ing the door cheaply. The device was invoiced as “* * * Wrought Steel 
Single Action Template Spring Hinges * * *,” was classified under a 
provision for hinges, item 647.03 of the Tariff Schedules of the United 
States (TSUS), as amended by the Tariff Schedules Technical 
Amendments Act of 1965, Pub. L. 82-241, 79 Stat. 933, and was assessed 
with duty at 17% ad valorem, the rate established by the Geneve 
(1967) Protocol to the General Agreement on Tariffs and Trade, 82 
Stat. 1455, 2 Cust. Bull. 16, T.D. 68-9 (1968). Appellant asserts that 
the device should be classified within the ambit of item 646.95, as mod- 
ified by T.D. 68-9, as a door closer and duty assessed at 10% ad 
valorem. 


The statutes involved are: 
Tariff Schedules of the United States: 
Classified under: 





Hinges; and fittings and mountings 
not specially provided for, suit- 
able for furniture, doors, win- 
dows, blinds, staircases, luggage, 
vehicle coach work, caskets, cab- 
inets, and similar uses; all the 
foregoing of base metal, whether 
or not coated or plated with pre- 
cious metal : 

Item 647.03 Other 17% ad val. 


Claimed under: 





Item 646.95 Door closers and parts thereof of 
base metal ad val. 
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2. Findings of the Customs Court : 





In its opinion the Customs Court noted that “Resolution of the is- 
sue requires a determination of the meaning of the eo nomine provision 
for ‘hinges’ as this term is used in item 647.03 of the tariff schedules.” 

In the absence of a special commercial designation, the language of 
a tariff statute is to be construed in accordance with its common mean- 
ing. A court, in determining common meaning, may rely upon its own 
understanding of terms used and may consult standard lexicographic 
and scientific authorities. /nited States v. O. Brager-Larsen, 836 CCPA 
1, C.A.D. 388 (1948) ; United States v. John B. Stetson Co., 21 CCPA 
3, T.D. 46319 (1933). 

The Customs Court found that the device under consideration com- 
ported with the dictionary definitions of “hinge” and would, therefore, 
fall within an eo nomine provision for hinges. It specifically quoted 
four authoritative dictionaries which are so clear on the point that we 
need not pause for further comment. 


The Customs Court further found: 


* * * on the record herein, and after viewing the sample of the 
imported merchandise, which is itself a potent witness, that the 
articles at bar are hinges within the ordinary understanding of 
that term, and that the spring is an added feature which improves 
their capability but does not change their basic characteristics or 
identity as a species of hinge within the ambit of item 647.03. 


It brushed aside appellant’s claims that the device had the additional 
capability of closing a door and, being more specifically provided for 
there, should come under the ambit of item 646.95, finding: 


Improvement in the design of an article having an eo nomine, 
classification which enables it to perform an additional function 
does not militate against its continuing to be a form of the named 
article. Under the tariff acts, articles are classifiable on the basis 
of their primary design, construction and function, even though 
they are capable of performing other auxiliary or incidental 
operations. 


It concluded on substantial evidence in the record that the primary 
function of the device is that of a hinge. 


3. The Judgment of the Customs Court Will Not be Disturbed: 





It has long been established that we will not disturb a finding of the 
Customs Court that is supported by substantial evidence. United States 
v. F. W. Myers & Co., 45 CCPA 48, C.A.D. 671 (1958). As noted, our 
examination of the record discloses that substantial evidence is pres- 
ent here. Not only will the device continue to work as a hinge upon the 
removal of the spring but, on the contrary, the device cannot work 
without the use of the hinge. Moreover, all hinges, the record discloses, 
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do not have the ability to close a door nor do all door closers function 
as hinges. They can be entirely separate items. Since the determination 
of which provision of the statute is applicable is therefore not crystal 
clear, it is appropriate in this case to resolve the question by resorting 
to the primary function of the merchandise to determine classification. 
This clearly results in a hinge classification under item 647.03. 

Likewise, appellant’s reasoning that the device is more than a hinge 
washes out. Concededly, it is also more than a door closer which 
would, under appellant’s argument, also remove it from a 646.95 classi- 
fication. Appellant would, therefore, at most have only a dry run. 
Anyway, we think that the primary function of the imported article 
should govern classification. See 2. Green & Son (New York), Ine. v. 
United States, 59 CCPA —, 450 F.2d 1396, C.A.D. 1032 (1971) ; 
United Carr Fastener Corp. v. United States, 54 CCPA 89, C.A.D. 
913 (1967). 

Yet another contention of appellant is that classification should be 
under item 646.95 because that provision, relating as it does to door 
closers, is a use provision while item 647.03 is an eo nomine designa- 
tion for hinges. The basis of this contention is that “It is a well 
established principle of customs law that a classification by use 
will prevail over an eo nomine designation unless there is a clear 
Congressional intent tothe contrary * * *.” 


Assuming arguendo that item 646.95 is a use provision, the Cus- 
toms Court, correctly we think, dealt with this contention when it said : 


The spring hinges at bar were primarily designed and constructed 
to function as hinges. Classification on the basis of its auxiliary 


function * * * would be tantamount to letting the tail wag the 
dog. 


In the light of these considerations, the judgment is therefore 


affirmed. 
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(C.D. 4404) 


L & B Propucrs Corp. v. Unrrep Srares 
Glass articles 
ARTICLES oF GLASS—PartTs—UNFINISHED ARTICLES 


The TSUS provisions for articles of glass chiefly used in the 
household or elsewhere for preparing, serving, or storing food or 
beverages, or food or beverage ingredients, not specially provided 
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for (item 546.52) and for all articles, of glass, not specially provided 
for (item 548.05) do not provide for “parts”. Whether imported arti- 
cles of glass be considered “parts” of articles chiefly used in thé 
household or elsewhere for preparing, serving, or storing food or 
beverages, or food or beverage ingredients or “unfinished” articles 
so chiefly used (as the parties project in their argument) is not the 
decisive question or issue in determining the classification of articles 
of glass under TSUS items 546.52 and 548.05. 

ArriciEs or GLAss—CLASSIFICATION 

Held: The facts of record, all of which are stipulated, to the 

effect that articles of glass, imported without covers, were combined 
after importation with covers for use as sugar, salt or pepper dis- 
pensers chiefly used in the household or elsewhere, do not discredit 
or overcome the presumption of correctness attaching to the sub- 
stantially broader customs classification of the articles in the condi- 
tion imported without covers, as articles of glass of the class or kind 
chiefly used in the household or elsewhere for preparing, serving, or 
storing food or beverages, or food or beverage ingredients, dutiable 
under TSUS item 546.52. 


Protest 68/67783(B), 69/13136 and 69/2348(A) against the decision of the 
regional commissioner of customs at the port of New York 


[Overruled] 
(Decided January 29, 1973) 


Rode & Qualey (Wiiliam E. Melahn of counsel) for the plaintiff. 
Harlington Wood, Jr., Assistant Attorney General (Andrew P. Vance and 
James Caffentzis, trial attorneys), for the defendant. 


Lanpis, Judge: This case’ involves glass articles imported from 
Canada without covers, valued not over 30 cents each, and assessed 
at 50 per centum ad valorem under TSUS (Tariff Schedules of the 
United States), schedule 5, part 3, subpart C, item 546.52 as: 


Articles [of glass] chiefly used in the 

household or elsewhere for preparing, 

serving, or storing food or beverages, 

or food or beverage ingredients; * * * 

not specially provided for: 
* * * ES * * 
Other: 

546.52 Valued not over $0.30 each 50% ad val. 


The substance of plaintiff’s complaint is that the glass articles, in 
the condition imported, to wit: without covers, are not “reasonably, 
practically or commercially suitable for any use”. Plaintiff seeks 
judgment that the imported glass articles are, therefore, properly 


1 The case covers three protests ordered consolidated for all purposes. 
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classifiable under the tariff basket provision for all [a]rticles not 
specially provided for, of glass” dutiable under TSUS item 548.05 
at 22 per centum ad valorem. 

The facts of record in this case are stipulated by the parties. The 
stipulation is to the effect that the glass articles are of three different 
sizes with threaded tops, imported without covers. Samples of the 
imported articles without covers are also stipulated in evidence.* In 
the condition imported, without covers, the glass articles are con- 
tainers or jars of a sort. The parties have further stipulated that in 
that condition the imported articles are “not reasonably, practically 
or commercially suitable for use as sugar jars or pourers or as salt 
or pepper jars or pourers”; that after importation the glass articles 
are “combined by twisting together with suitable covers * * * and 
when so combined are reasonably, practically, or commercially suit- 
able for use as sugar jars or pourers * * * or as salt or pepper shakers 
* * * and are so chiefly used.” * 

Plaintiff contends that the stipulated facts establish that, in the 
condition imported without covers, the imported glass articles are not 
articles chiefly used in the household or elsewhere for preparing, 
serving, or storing food or beverages, or food or beverage ingredients, 
but merely parts of such articles, to wit, parts of sugar dispensers 
or salt and pepper shakers. Since the classifying provision for articles 
chiefly used in the household or elsewhere does not make provision 
for parts of such articles, it is plaintiff’s position that, as a matter of 
law, the imported glass articles are not classifiable under TSUS item 
546.52 but under the TSUS item 548.05 basket provision for all 
articles of glass, not specially provided for. To support the position 
plaintiff principally cites and discusses William Adams, Ine. v. 
United States, 56 Cust. Ct. 429, C.D. 2670 (1966) ;5 Hudson Mer- 
chandise Co. v. United States, 58 Cust. Ct. 341, C.D. 2980 (1967), 
decided on rehearing, 59 Cust. Ct. 67, C.D. 3075 (1967); Arthur J. 
Humphreys, Packard-Bell Electronics v. United States, 59 Cust. Ct. 
231, C.D. 3128, 272 F. Supp. 951 (1967), affirmed on appeal, Id. v. 
Id., 56 CCPA 67, C.A.D. 956 (1969) ; and, in its reply brief, United 
States v. Baldt Anchor, Chain & Forge Division of the Boston Metals 
Co., Albert Maurer Company, 59 CCPA —, C.A.D. 1051 (1972). 


2 Exhibits 1, 2, and 3. 

’ Exhibits 1—-A, 2—A, and 3—A are samples of the imported glass articles with metal 
covers of the class or kind for salt or pepper shakers or for controlling poured sugar for 
table use. 

* TSUS General Interpretative Rule 10(ij) provides as follows: 

(ij) a provision for “parts” of an article covers a product solely or chiefly used 

as a part of such article, but does not prevail over a specific provision for such part. 

5The case was a retrial of the decision rendered in an earlier case, William Adams, 
Ine. v. United States, 51 Cust. Ct. 126, C.D. 2419 (1963). 
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Defendant argues that the stipulated facts establish that the im- 
ported glass articles are unfinished articles chiefly used in the house- 
hold or elsewhere and dutiable under TSUS item 546.52 pursuant to 
the statutory (i.e. as a matter of law) classifying rule that: 


unless the context requires otherwise, a tariff description for 
an article covers such article, whether assembled or not assembled, 
and whether finished or not finished.° 

Answering plaintiff’s contention that the imported glass articles 
are parts, defendant states that “it does not necessarily follow that 
they cannot be unfinished glass articles chefly used for storing or 
serving food”, citing United States v. Cartier (Inc.), 15 Ct. Cust. 
Appls. 334, T.D. 42493 (1927); Finn Bros., Inc. v. United States, 59 
CCPA —, C.A.D. 1042, 454 F.2d 1404 (1972), and distinguishing, 
William Adams, Inc. v. United States, supra, relied on by plaintiff, 
with a discussion of Authentic Furniture Products. Inc. v. United 
States, 68 Cust. Ct. 204, C.D. 4362, 343 F. Supp. 1372 (1972), appeal 
pending, C.A. (Customs Appeal) 5518. 

The cases cited and discussed by both sides point up the difficulties 
associated with the tariff question of whether imported articles are a 
“part” of a classified article or the classified article “unfinished”. 
However, that question, in my judgment, is irrelevant in this case 
because neither the customs classification under item 546.52 nor the 
claimed classification under item 548.05 provides for “parts”. Both 
of those items are duty provisions for articles of glass. TSUS item 
546.52 classifies articles of glass chiefly used in the household or else- 
where for preparing, serving, or storing food or beverages, or food or 
beverage ingredients, not specially provided for. TSUS item 548.05 is 
in essence the basket provision for all articles of glass not specially pro- 
vided for.’ In the context of those competing classifications and con- 
trary to the arguments projected by both sides, whether the imported 
glass articles be considered “parts” of articles chiefly used in the house- 
hold or elsewhere or “unfinished” articles chiefly used in the household 
or elsewhere is not the decisive question or issue in determining the case 
at bar. Cf. D. N. & EF. Walter & Co. et al. v. United States, 44 CCPA 
144, C.A.D. 652 (1957). 

Weighing the record as stipulated and submitted for decision, I am 
brought to conclude that plaintiff has failed to overcome the presump- 
tion that the imported glass articles, in the condition imported, are 
articles chiefly used in the household or elsewhere, dutiable under 
TSUS item 546.52. 


® TSUS, General Interpretative Rule 10(h). 
7 Tariff Classification Study, Schedule 5, page 145. 
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Plaintiff in its complaint alleged that customs wrongly classified the 
imported glass articles as articles of glass of a class or kind chiefly used 
in the household or elsewhere for preparing, serving, or storing food or 
beverages, or food or beverage ingredients * because it would prove 
that, in the condition imported, the said merchandise “must be com- 
bined with tops [covers] before * * * [it] is reasonably, practically or 
commercially suitable for any use”. The parties agree that in the con- 
dition imported, without covers, the merchandise is not reasonably, 
practically, or commercially suitable for use as sugar jars * or pourers 
or salt or pepper jars or pourers. After importation it is also agreed 
that the imported articles are combined with suitable covers for use as 
sugar, salt or pepper dispensers, and with covers of that class or kind, 
the parties agree that the imported glass articles are chiefly used as 
sugar, salt or pepper dispensers. What plaintiff has negated is specific 
use of the imported glass articles, in the condition imported, as sugar, 
salt or pepper dispensers. What it has not negated is the presumption 
that, in the condition imported, the jars are “articles” chiefly used in 
the household or elsewhere for preparing, serving, or storing food or 
beverages, or food or beverage ingredients. Sugar, salt, or pepper dis- 
pensers are, to be sure, articles chiefly used in the household or else- 
where, but on the other hand, “articles” chiefly used in the household 
or elsewhere for preparing, serving, or storing food or beverages, or 
food or beverage ingredients are of a significantly broader class than 
just sugar, salt, or pepper dispensers. 

The threaded top on the imported articles substantiates that they 
are intended to be used with a cover. Plaintiff’s emphasis on the use 
of the imported articles, after importation with a cover, of the class 
or kind used on sugar, salt, or pepper dispensers, does not, however, 
discredit the presumptive use of the imported articles, in the condition 
imported without covers, as articles of the class or kind used in the 
household or elsewhere for preparing, serving, or storing food or bev- 
erages, or food or beverage ingredients.’° The cover does not add any 


*TSUS, General Interpretative Rule 10(e)(i) provides as follows: 

fe) in the absence of special language or context which otherwise requires— 

(i) a tariff classification controlled by use (other than actual use) is to be deter- 
mined in accordance with the use in the United States at, or immediately prior to, 
the date of importation, of articles of that class or kind to which the imported 
articles belong, and the controlling use is the chief use, i.e., the use which exceeds 
all other uses (if any) combined. 

®°The parties, for the purposes of the stipulation, agreed to refer to the imported 
merchandise as jars (stipulation, pars. 2 and 4). 

1° Plaintiff’s evidence is palpably weaker than the evidence in William Adams, Inc. v. 
United States, 56 Cust. Ct. 429, 432, C.D. 2670 (1966), relied on by plaintiff, where it was 
“testified that the imported items, with a hole drilled therein, are not usable as imported, 
and that they are never sold to consumers in such condition”, and in Hudson Merchandise 
Co. v. United States, 58 Cust. Ct. 341, 342, C.D. 2980 (1967), where it was testified that 
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new dimension to the imported articles as “articles” chiefly used in 
the household or elsewhere but merely points up one particular use of 
such articles in the household or elsewhere (i.e. with covers as sugar, 
salt, or pepper dispensers) . 

Customs is presumed to have found each and every fact necessary to 
support the presumptively correct classification as articles of glass, 
chiefly used in the household or elsewhere for preparing, serving, or 
storing food or beverages, or food or beverage ingredients. Vovelty 
Import Co., Inc. v. United States, 53 CCPA 28, C.A.D. 872 (1966). 
Plaintiff has failed to establish that the articles here classified, in the 
condition imported, are not so chiefly used. It has not, therefore, over- 
come the presumption of correctness attaching to the customs classifi- 
cation. United States v. Topps Chewing Gum, Inc., 58 CCPA 157, 
C.A.D. 1022, 440 F.2d 1384 (1971). 

The protests here consolidated are overruled. Judgment will be 
entered accordingly. 


(C.D. 4405) 
TRANSAMERICAN Etecrronics Corp. er AL. v. UNITED STATES 
Earphones—Judgment on pleadings—Summary judgment 


Earphones conceded to be erroneously classified as headphones 
under item 684.70, Tariff Schedules of the United States, and 
claimed to be entireties with solid-state radios under item 685.23, 
Tariff Schedules of the United States, held to be parts of solid-state 
radios under item 685.25, Tariff, Schedules of the United States, as 
contended by plaintiffs. 


Under the rules in existence at the time, defendant’s answer was 
sufficient to present the claim of entireties to the court for 
consideration. 


Consent to entry of judgment as entireties is tantamount to a 
prayer for relief under the doctrine of entireties. 


Motion by plaintiffs for judgment on the pleadings treated as one 
for summary judgment pursuant to rules 4.9 and 8.2. 


Earphones are parts of radios under the principles of General 
Electric Co. v. United States, 63 Cust. Ct. 140, C.D. 3887 (1969) aff’d 
United States v. General Electric Co., 58 CCPA 152, C.A.D. 1021 
(1971). Cases reviewed. 


the glass timers “are never used commercially in their imported condition but are placed 
in some kind of housing or stand before sale or distribution to the ultimate consumer.” 
See also, Ikora, Inc. v. United States, 66 Cust. Ct. 262, C.D. 4202, 325 F. Supp. 905 
(1971). Chief use is not the intended use, at the time of importation of a particular 
importation, but the chief use, at the time of importation, of articles of the class or 
kind to which the particular imported articles belong, see n. 8. 
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Protests 70/1927, etc., against the decision of the district director of customs 
at the port of Chicago 


{Judgment for plaintiffs.] 
(Decided February 2, 1973) 


Schwartz & Lidstrom and Barnes, Richardson & Colburn (Peter J. Fitch and 
Earl R. Lidstrom of counsel) for the plaintiffs. 


Harlington Wood, Jr.; Assistant Attorney General (Jordan J. Fiske and An- 
drew P. Vance, trial attorneys), for the defendant. 


Forp, Judge: The cases set forth in schedule “A,” annexed hereto 
and made a part hereof, come before the court on motions by plaintiffs 
for judgment on the pleadings and cross-motions by defendant for 
summary judgment. The court, pursuant to rule 10.3, orders the cases 
set forth in schedule “B,” annexed hereto and made a part hereof, 
submitted for decision as consolidated actions or joint actions as the 
cases may require. 


The issues presented to the court for determination involve both 
procedural and classification matters. The procedural questions involve 
the sufiiciency of the entireties claim contained in defendant’s answer 
and the alleged lack of prayer for relief as well as the sufficiency of the 
motion for judgment on the pleadings made by plaintiffs. The classi- 


fication issue involves the question of whether certain earphones, 
agreed to be the same in all material respects as those involved in 
General Electric Co. v. United States, 63 Cust. Ct. 140, C.D. 3887 
(1969), aff'd, United States v. General Electric Co., 58 CCPA 152, 
C.A.D. 1021 (1971), are properly parts of solid-state (tubeless) radios 
as claimed by plaintiffs and as such subject to classification under item 
685.25, Tariff Schedules of the United States, as modified by T.D. 68-9, 
or are entireties with radios as contended by defendant and, therefore, 
dutiable under the solid-state (tubeless) radio provision, item 685.23, 
Tariff Schedules of the United States, as modified by T.D. 68-9. Alter- 
natively, plaintiffs contend said earphones are subject to classification 
under item 688.40, Tariff Schedules of the United States, as electrical 
articles and electrical parts of articles not specially provided for. The 
classification as headphones under item 684.70, Tariff Schedules of the 


United States, has been conceded by defendant to be erroneous and is, 
therefore, not involved herein. 
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The statutory provisions involved herein provide as follows: 
Schedule 6, Part 5: 


* * * radiobroadcasting and television 
transmission and reception appa- 
ratus * * * all the foregoing * * * and 
parts thereof: 

* 2 * oK 
* * * radiobroadcasting and tele- 
vision transmission and reception 
apparatus, and parts thereof: 
* * * * * 
Other: 
685.23 Solid-state (tubeless) 


radio receivers 
685.25 Other 


* * Eo 
688.40 Electrical articles, and electrical parts 
of articles, not specially provided for_ 

Based upon the answer, the following have been admitted : 

1. The merchandise herein consists of earphones which were im- 
ported with solid-state (tubeless) radios. 

2. The earphones in issue are chiefly used with the solid-state (tube- 
less) radios with which they were imported. 

3. The earphones in issue are not “headphones.” 

4. The earphones in issue are the same in all material respects as 
the earphones which were the subject of General Electric Co. v. 
United States, 63 Cust. Ct. 140, C.D. 3887 (1969), aff'd, United States v. 
General Electric Co.,58 CCPA 152, C.A.D. 1021 (1971). 

5. The earphones in issue depend upon electrical energy for their 
operation. 

6. The earphones in issue are not television apparatus nor parts 
thereof. 

7. The earphones in issue are not solid-state (tubeless) radio 
receivers. 

In addition the parties have stipulated the following facts: 


1. That the merchandise, described in the involved entry as 
earphones were imported with solid-state (tubeless) radios to be 
sold as a unit with the radio with which they were imported. 
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2. That when the earphone is connected, it causes the sound 
which would ordinarily be channeled through the radio speaker, 
to be diverted through the earphone. 


The first procedural matter for consideration is whether defendant’s 
answer was sufficient to present the issue of entireties as an alternative 
claim. Rule 4.6(c) of the rules of the court in effect at the time the 
answer was filed reads as follows: 


Classification: If the defendant claims a classification or rate 
of duty different from the liquidation classification or assessed 
rate, the answer shall also set forth such different classification 
or rate of duty. 


An additional provision was subsequently enacted which clarifies 
the matter and requires, insofar as answers are concerned, separately 
numbered paragraphs be indicated as alternative claims or defenses.* 

Rule 4.3(b) under the general provision for the form of pleadings 
provides, among other things, that “[e]ach claim founded upon a sep- 
arate transaction or occurrence and each defense, other than denials, 
shall be stated in a separate count or defense, whenever a separation 
facilitates the clear presentation of the matter set forth.” 

Defendant’s answers to the complaint in paragraphs 15, 17, 18, 22, 
and 25? make a clear presentation of the claim for entireties even 
though not contained in separate paragraphs. Under the circum- 
stances, I believe it complies with the then existing rules of this court 
as set forth, supra, and such a finding is in conformity with rule 4.2(d) 
which provides that “[a]ll pleadings shall be so construed as to do 
substantial justice.” 

The additional objection of plaintiffs that there is no prayer for 
relief is readily disposed of when consideration is given to the follow- 
ing paragraph of the answer : 


Wuererore, defendant consents to the entry of a judgment 
determining that the earphones are entireties with the radios 


1 See rule 4.6(d). 

215. Admits that the earphones are not solid-state (tubeless) radio receivers, but avers 
that they are entireties with the solid-state (tubeless) radio receivers with which they 
were imported. 

17. Denied. Earphones such as there in issue are properly classifiable as entireties with 
the solid-state (tubeless) radio receivers with which they were imported. 

18. Denies that the instant earphones are properly classifiable as parts of radios 
inasmuch as they are entireties with the solid-state (tubeless) radio receivers with which 
they were imported. 

22. Admits that item 685.25 does encompass parts of radios, solid-state or otherwise ; 
denies that this item is applicable when the lesser article (the earphone) is imported with 
and is an entirety with the greater (the radio) as in the instant case. 

25. Denied. The earphones in issue are entireties with the radios with which they are 
imported and are correctly classifiable under item 685.238. 
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herein and voiding the liquidation in view of the fact that the 
merchandise was not appraised as an entirety with the radios. 

This consent to entry of judgment as entireties is tantamount to a 
prayer for relief under the doctrine of entireties and as such, in my 
opinion, sufficient to raise the issue for consideration by the court. 

The procedural matter raised by defendant as to whether sufficient 
facts were before the court at the time plaintiffs moved for judgment 
on the pleadings is in effect moot in view of the following provisions 
of rule 4.9 and rule 8.2(d). 


Rute 4.9 Morton ror JUDGMENT ON THE PLEADINGS 


* * * Tf, on a motion for judgment on the pleadings, matters 
outside the pleadings are presented to and are not excluded by the 
court, the motion shall be treated as one for summary judgment 
and shall be disposed of as provided in Rule 8.2, ges arties 
shall be given reasonable opportunity to present all material made 
pertine nt to such motion by Rule 8.2. 


Rouie8.2 Summary JUDGMENT 


* a % % 


(d) * * * Judgment shall be rendered in favor of the party en- 
titled thereto as a matter of law, if the pleadings, depositions, and 


admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact. 

Certainly if there is no genuine issue of any material fact as con- 
tended by defendant in its motion for summary judgment, it is pre- 
sumed that there is no genuine issue of any material fact insofar as 
plaintiffs’ position is concerned. Accordingly, I will consider the 
question of classification in order to grant relief to the proper party. 

Based upon the admitted facts contained in the pleadings and re- 
ferred to, supra, and the stipulation of fact entered into by and between 
counsel for the respective parties, there are sufficient facts before me to 
determine the proper classification of the earphones involved herein. 

By virtue of defendant’s answer that the classification of the involved 
merchandise as headphones under item 684.70, Tariff Schedules of the 
United States, was erroneous, the parties, insofar as the proof required 
to sustain their position is concerned, stand on an equal footing, there 
being no presumption of correctness attaching to the classification by 
customs. 

There are a myriad of cases determining what constitutes parts 
and what is, for customs purposes, entireties. Earphones have been 
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held as parts of radios under the provisions of the Tariff Schedules 
of the United States in this court’s decision in the General Electric 
case, supra, wherein the following discussion covering the earphones 
and jacks concluded they were parts. 

* * * The testimony of plaintiff’s witnesses establishes that 
the importation, both earphones and jacks, are designed for use 
in radios. The jacks are, at all times, essential to the functioning 
of the radio while the earphones are essential to use when attached. 
Both of these articles are parts, the jacks meet the more rigorous 
standards formerly applied such as those enunciated in United 
States v. Willoughby Camera Stores, Inc., 21 CCPA 322, T.D. 
46851 (1933), while both they and the earphones meet the more 
recent criteria expressed as follows in Motorola, Inc.. ee Inter- 
national Expediters, Inc. v. United States, 54 Cust. Ct. 303, Ab- 
stract 69019 (1965) : 


The appellate court, in Gallagher & Ascher, supra, in re- 
viewing the Pompeo and Trans Atlantic cases, supra. for the 
purpose of distinguishing the Willoughby case, supra, con- 
cluded that where an article is dedicated to a sole specific use 
and is necessary for the efficient operation of the article to 
which it is dedicated when once attached, it becomes a part 
of said article. 


In the instant case, the earphones are exclusively designed 
for use in portable radios and when attached to the said 
portable radio, the speaker being automatically disconnected, 
the earphones, in the performance of the function for which 
they are designed, become a part of the radio. 

The testimony herein further indicates that the use of the im- 
portations herein as parts of radios constitutes their chief use and 
hence their classification as parts of radio reception apparatus is in 
conformity with the requirement of General Interpretative Rule 
10(ij) that a “part” of a specific article under the Tariff Schedules 
of the United States must be solely or chiefly used as a part of 
that article and is not specifically enumerated elsewhere. 


Accordingly, based on the above, we conclude that both the 
imported earphones and jacks are properly classifiable as other 
parts of radio reception apparatus and are properly dutiable at 
the rate of 12.5 per centum ad valorem. 

Based upon the foregoing, it is evident that the earphones at bar 
fall within the term “parts” as judicially determined. It is to be noted 
the General Interpretative Rule 10(ij) requires that a part must be 
solely or chiefly used as a part of the article. The pleadings confirm 
that the earphones are chiefly used with solid-state radios. The stipu- 
lated fact that the earphones disconnect the speaker when attached 
brings the earphones within the category of parts as indicated in the 
second paragraph quoted from the Motorola case, supra. 
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Under the Tariff Act of 1930, involving different statutory language 
and where parts required dedication to use rather than as provided in 
rule 10(ij) for sole or chief use, earphones were, nevertheless, held to 
be parts of radios in the case of Motorola, Inc., and International Ex- 
pediters, Inc. v. United States, supra. 

In the case of North American Foreign Trading Corp. v. United 
States, 64 Cust. Ct. 114, C.D. 3968 (1970), also involving the statutory 
provisions of the Tariff Act of 1930, the claim of entireties was con- 
sidered. The court therein made the following observation : 


The doctrine of entireties is complex and judicial definitions 
of the term are formulated to decide a particular case which of 
necessity is addressed to the facts established therein. In the ab- 
sence of any clear-cut rule, the courts have taken a very flexible 
approach to this subject. 

In the case of Donalds Ltd., Inc. v. United States, 32 Cust. Ct. 
310, C.D. 1619 (1954), the late Judge Mollison in holding the 
dutiable status of certain medicated inhalers to be entireties made 
the following pertinent comment with respect to the principle of 
merger : 


* * * Tf what is imported as a unit is actually and commer- 
cially two or more individual entities which, even though 
imported joined or assembled together, nevertheless, retain 
their individual identities and are not subordinated to the 
identity of the combination, duties will be imposed upon the 
individual entities in the combination as though they had 
been imported separately. Conversely, if there are imported 
in one importation separate entities which by their nature are 
obviously intended to be used as a unit, or to be joined together 
by mere assembly, and in such use or joining the individual 
identities of the separate entities are subordinated to the 
identity of the combined entity, duty will be imposed upon 
the entity they represent. 


Functional interplay is another principle utilized in the doc- 
trine of entireties. The presence of functional interplay between 
the components does not of itself bring about the creation of an 
entirety. Columbia Shipbuilding Co. et al. v. United States, 11 
Ct. Cust. Appls. 281, T.D. 39085 (1922). In the Columbia case, 
supra, certain fans and steam engines were held not to be en- 
tireties notwithstanding the fact they were designed to be oper- 
ated together. The fans and steam engines therein were installed 
and each retained its own name and essential characteristics. 
They did not merge or unite so as to form a new or distinct article 
having a different name or character. 


Another criteria involving packaging or merchandising has 
been determinative of the entireties principle. The court has 
held heel serts sold together with nails on a paper board in an 
envelope not to be an entirety. Hughes Fawcett, Inc. v. United 
States, 29 Cust. Ct. 1, C.D. 1484 (1952). In a more recent case, 
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electric cords sold together with an electric pot were held not 
to be an entirety even though intended to be used together. The- 
court therein found the cord did not lose its identity and func- 
tion and that the cord will serve as a device to channel electricity 
to any number of appliances. Silvine Importers, Inc. v. United 
States, 57 Cust. Ct. 362, C.D. 2821 (1966). Similarly the ear- 
phones represented by plaintiff’s exhibit 3 do not lose their 
identity or function as earphones and have varied uses unrelated. 
to the imported radios. Under such circumstances an entirety 
is not created for tariff purposes. 


Plaintiff relies upon the theory that dedication is not a test 
for an entirety. A part may qualify as an entirety when imported 
together with the article with which it is intended to be used. 
The mere fact that an article does not meet the requirements, for 
tariff purposes, of a part does not, however, preclude said article 
from being an entirety. Citing Dawar Products, Inc. v. United 
States, 61 Cust. Ct. 57, C.D. 3526, 287 F. Supp. 994 (1968). The 
Dawar case, supra, involved a battery operated knife, consisting 
of a power handle and removable knife blades. The court therein 
also considered the question of independence of use of the com- 
ponents and made the following observation : 


The most recent decisions of this court also indicate that 
it is the independence of both components which is at issue 
in a dispute over whether an article is an entirety. The in- 
dependence of both must have been established by showing 
either that they have other uses, are sold separately, or re- 
tain their individual identities. In United Merchandising 
Corp. et al. v. United States, 48 Cust. Ct. 50, C.D. 2313, 
this court held among other things that batteries and radios 
imported together were not entireties. The batteries could 
be used to power other types of radios and conversely the 
radios could be powered by other batteries. * * * 


This case differs from preceding cases in which the court 
has decided that importations consisted of separate articles 
rather than entireties. Here one portion of the importation, 
namely, the blade is unequivocally dependent. It is usable 
with no other power unit, is not usable alone, and has no 
separate identity. In this respect, the facts herein come well 
within the frequently quoted statement of our appellate 
court in Altman & Co. v. United States, 13 Ct. Cust. Appls. 
315, T.D. 41232: 


* * * * % * 


The Davar case, supra, is not controlling in the instant case 
since the record herein establishes use with a number of articles 
and it is quite evident that an earphone remains an earphone 
whether used with a radio, tape recorder, television, etc. 


Similarly, this case is distinguishable from Chadwick-Miller 
Importers, Inc. et al. v. United States, 59 Cust. Ct. 529, C.D. 
3221 (1967), which involved a jam or jelly server consisting of 
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a stand, a glass dish with a notched top and a metal spoon which 
the court held to be an entirety. In so doing it reviewed and 
considered among other cases Miniature Fashions, Inc. v. United 
States, 54 CCPA 11, C.A.D. 894 (1966), and United States v. 
Altray Company, 54 CCPA 107, C.A.D. 919 (1967). The 
Chadwick-Miller decision made the following observation: 


While it is difficult to draw generalizations, the cases 
cited indicate that where all of the entities in a combina- 
tion are complete in themselves and are capable of separate 
use, the unit is not an entirety, but that where at least one 
of the entities has no separate commercial value or separate 
use, the combination is an entirety. 


As indicated, swpra, exhibit 3 has uses other than with the 
imported radios and actually is a complete article. The argument 
advanced by plaintiff that the earphone has no use unless plugged 
into a jack is untenable. For that matter the electric cord in the 
Silvine case, supra, has no use unless plugged into an electric 
outlet and an appliance. 


The argument of plaintiff based upon the theory of manifold 
operation as set forth in the case of United States v. Charles 
Garcia & Co., Ine., 48 CCPA 140, C.A.D. 780 (1961), and cases 
cited therein is not meritorious herein. In the Garcia case, supra, 
the reel with two spools was used for two kinds of fishing and 
therefore said reel was multipurpose. The court therein held the 
merchandise to be an entirety since it permitted the performance 
of the intended manifold functions. In the case at bar the same 


argument is made to the effect that the radio was designed for 
both speaker and earphone listening. It is however to be noted 
that the Garcia case, supra, involved specially designed detach- 
able reels. In the case at bar it is admitted exhibit 3 has uses 
with other articles. Consequently, it can not be said to be spe- 
cially designed. 


By the same token the admitted fact that the earphones are chiefly 
used, as distinguished from solely used as set forth in rule 10(ij), 
makes it evident that said earphones may have uses with other than 
solid-state radios. Said earphones are therefore obviously not specially 
designed for use with such radios. The fact that the earphones are im- 
ported together with the radios and are used with them does not lessen 
the fact that the earphones do not lose their identity as earphones. 
They do not merge or unite so as to form a new or distinct article 
having a different name or character. 

The case of Lafayette Radio Electronics Corp. v. United States, 57 
CCPA 62, C.A.D. 977 (1970), holding leather carrying cases for radios 
to be entireties is distinguishable from the case at bar. The court 
therein held the cases were designed for use with a particular radio and 
the radio functioned while in the case. In the case at bar the earphones 
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are chiefly used with radios (not designed, dedicated or solely used 
with a particular radio), and they retain their separate identity. A 
portable radio in a carrying case, however, would remain a radio, the 
carrying case being merged with the radio. 

Accordingly, I hold the involved earphones to be parts of radio 
and subject to classification under item 685.25, supra. Plaintiffs’ mo- 
tions, which I consider to be for summary judgment, are, therefore, 
granted. 

In view of this finding, it is unnecessary to consider plaintiffs’ al- 
ternative claim under item 688.40 which is less specific. 

Judgment will be entered accordingly. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
in Appealed Case 


January 29, 1973 


Aprprat 5454.—United States v. Star Industries, Inc.—Atconoric 
Beverages (Branpy)—PreswentiaL ProctAmMatTIoN—SvusPen- 
SION OF TrapE AGREEMENT Rates or Dury—Laiairation ON Prest- 
DENTIAL Action.—C.D. 4155 reversed June 22, 1972, C.A.D. 1060 


Appeals to United States Court of 
Customs and Patent Appeals 


Appears 5529 and 5530.—United States v. J. Ray McDermott & Co., 
Inc., and J. Ray McDermott & Co., Inc. v. United States, respec- 
tively.—Cross-Appeals from C.D. 4394.—Jacker AnD GIRDER OR 
Pxiatrorm Srecrions or Mercuanpise Usep rx CoNnstRUCTING AN 
OrrsHore Or Dring PLatrorm—,J uRIspDICTION—STRUCTURES 
or Parts—Srrucrurat Unrrs (Girpers)—Bortne MAcuinery, 


Parts or—TSUS. 


This action involves merchandise imported for use in constructing 
an offshore oil drilling platform, “Spark,” in Cook Inlet, Alaska and 
described on the invoices as (1) Jacket for McDermott Project No. 
3629—Jacket with holding line and buoy, (2) Box Girder Tank Deck 
Section for Three-legged Drilling Platform, and (3) Components for 
McDermott Project No. 3629—Pipe Piles—Other Components. Items 
(1) and (2) were assessed at 13 percent ad valorem under item 652.98, 
Tariff Schedules of the United States, as modified by T.D. 66-9, as 
other structures or parts of structures of base metal. Item (3) was as- 
sessed at 6.5 percent under item 652.94, as modified by T.D. 68-9, as 
columns, pillars, posts, beams, girders, and similar structural units of 
iron or steel other than cast iron or alloy iron and steel. Plaintiff 
claimed that the first two items should also be classified under item 
652.94, as modified, on the ground that the jacket is a structural unit of 
iron or steel other than cast iron or alloy iron or steel similar to col- 
umns, pillars and posts and that the box girder or platform section is a 
structural unit of iron or steel other than cast iron or alloy iron or steel 
similar to beams and girders. Plaintiff claimed, alternatively, that the 
girder or platform section and the jacket section, either separately or 
as an entirety, are properly classifiable as a part or parts of excavating, 
boring, or extracting machinery, whether stationary or mobile, for 
minerals, under item 664.05, as modified by T.D. 68-9. 
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This case also involves the question as to what portion of the im- 
ported merchandise has been brought within the jurisdiction of the 
Customs Court by the civil action. Plaintiff claimed that the action 
included both the article described as a jacket or jacket section and the 
article called a box girder, box girder tank section, or platform. De- 
fendant claimed that the action covered only the jacket. The Court 
determined that it had jurisdiction over the merchandise described as 
the jacket and of that described as a box girder, constituting that part 
of the imported merchandise called an “oilwell platform jacket” and 
assessed with duty at 13 percent under item 652.98, as modified, supra. 

The Customs Court held that the jacket section of the sub-substruc- 
ture of an oilwell drilling platform was properly classified under item 
652.98, supra, and that the box girder section which was a load-bear- 
ing member of the substructure was properly dutiable as claimed under 
item 652.94, supra. The provision for girders in item 652.94 was con- 
sidered by the Court to be more specific than the general provision in 
item 652.98, supra, for “other” structures and parts of structures and 
more specific than the provision for parts of boring machinery in item 
664.05, supra, under which plaintiff made its alternative claim. 

Defendants-appellant (United States) claims that the Customs 
Court erred in finding and holding that it had jurisdiction over the 
girder or platform section of merchandise imported for use in con- 
structing an offshore drilling platform ; in not finding and holding that 
the girder or platform section herein was not within the scope of the 
protest; in finding and holding the imported box girder or platform 
section is properly classifiable under item 692.94, supra, as girders; 
and in finding and holding that the said merchandise was not classi- 
fiable under item 652.98, supra, as “other” structures and parts of 
structures. 

Plaintiff-appellant (J. Ray McDermott & Co., Inc.) claims that the 
Customs Court erred in overruling the claim in the summons and com- 
plaint that the jacket section is properly dutiable under item 652.94, 
as modified by T.D. 68-9, and in rendering judgment on this claim 
for the defendant below; in holding and deciding that the jacket sec- 
tion is not a structural unit similar to a column, pillar or post as 
provided in item 652.94, supra; in not holding and deciding that the 
jacket section is a column, pillar, post or similar structural unit, as 
provided in item 652.94, swpra; and in holding that, to be a column, 


pillar, post or similar structural unit, the merchandise must be of 
unitary construction. 
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Investigations by the United States Tariff Commission 
DEPARTMENT OF THE Treasury, February 15, 1973. 


The appended notices relating to investigations by the United States 
Tariff Commission are published for the information of Customs of- 
ficers and others concerned. 


Vernon D. Acre, 
Commissioner of Customs. 


[TEA-I-27] 


BALL BEARINGS 


Investigation and Hearing 


Investigation instituted. 


Following receipt of a petition filed by the Anti-Friction Bearing 
Manufacturers Association, Inc., on behalf of its member companies, 
the U.S. Tariff Commission, on January 31, 1973, instituted an in- 
vestigation under section 301(b) (1) of the Trade Expansion Act of 
1962 to determine whether— 


antifriction balls, ball bearings, including such bearings with inte- 
gral shafts, and parts thereof, provided for in items 680.30 to 
680.36, inclusive, of the Tariff Schedules of the United States 
are, as a result in major part of concessions granted thereon under 
trade agreements, being imported into the United States in such in- 
creased quantities as to cause, or threaten to cause, serious injury to 
the domestic industry or industries producing like or directly com- 
petitive products. 

Public hearing ordered. 

A public hearing in connection with this investigation will be held 
beginning at 10:00 a.m., E.S.T., Tuesday, April 3, 1973, in the Hear- 
ing Room, U.S. Tariff Commission Building, Eighth and E Streets, 
N.W., Washington, D.C. Requests for appearances at the hearing 
should be received by the Secretary of the Tariff Commission, in writ- 
ing, at its offices in Washington, D.C., not later than noon, Thursday, 
March 29, 1973. 
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Inspection of petition. 

The petition filed in this case is available for inspection by persons 
concerned at the Office of the Secretary, U.S. Tariff Commission, 
Eighth and E Streets, N.W., Washington, D.C., and at the New York 
City office of the Tariff Commission located in Room 437 of the Cus- 
tomhouse. 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 


Issued January 31, 1973. 


[AA1921-—112] 


COLLAPSIBLE Basy STROLLERS 
Rescheduling of hearing date 


Notice is hereby given that the hearing in Investigation No. AA1921- 
112, scheduled to be held in the Tariff Commission’s Hearing Room, 
Tariff Commission Building; 8th and E Streets, N.W., Washington, 
D.C., beginning at 10:00 a.m., E.S.T., on February 13, 1973, has been 
rescheduled for 10:00 a.m., E.S.T., on February 22, 1973. Requests to 
appear at the public hearing should be received by the Secretary of 
the Tariff Commission, in writing, at its offices in Washington, D.C., 
not later than noon, Friday, February 16, 1973. 

Written submissions. Interested parties may submit written state- 
ments of information and views, in lieu of their appearance at the 
public hearing, or they may supplement their oral testimony by written 
statements of any desired length. In order to be assured of considera- 
tion, all written statements should be submitted at the earliest prac- 
ticable date, but no later than the close of business on March 1, 1973. 

The hearing is being held in connection with a Commission investi- 
gation under the provisions of section 201(a) of the Antidumping Act, 
1921, as amended, to determine whether an industry in the United 
States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of collapsible baby strollers 
from Japan which the Assistant Secretary of the Treasury has deter- 
mined are being, or are likely to be, sold at less than fair value. Notice 
of the investigation was published in the Federal Register of Decem- 
ber 20, 1973 (38 F.R. 28096). 

By order of the Commission : 


Kennetru R. Mason, 


Secretary. 
Issued February 6, 1973. 
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(TEA-W-178] 
Workers’ PETITION FOR A DETERMINATION UNDER SECTION 301(c) (2) oF THE 
TRADE EXPANSION AcT oF 1962 
Notice of investigation 


On the basis of a petition filed under section 301 (a) (2) of the Trade 
Expansion Act of 1962, on behalf of the former workers of the Sym- 
phonic Electronic Corporation Division, Lowell, Massachusetts of the 
Lynch Corporation, New York, New York, the United States Tariff 
Commission, on February 8, 1973, instituted an investigation under 
section 301(c)(2) of the Act to determine whether, as a result in 
major part of concessions granted under trade agreements, articles 
like or directly competitive with radio-phonograph and radio-phono- 
graph-tape player combinations (of the types provided for in item 
685.30 of the Tariff Schedules of the United States) produced by 
said firm are being imported into the United States in such increased 
quantities as to cause, or threaten to cause, he unemploymen or under- 
employment of a significant number or proportion of the workers of 
such firm or an appropriate subdivision thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in 
the subject matter of the investigation may request a hearing, pro- 
vided such request is filed within 10 days after the notice is published 
in the Federal Register. 

The petition filed in this case is available for inspection at the Office 
of the Secretary, United States Tariff Commission, 8th and E Streets, 
N.W., Washington, D.C., and at the New York City office of the Tariff 
Commission located in Room 437 of the Customhouse. 

By order of the Commission : 

Kennetu R. Mason, 


Secretary. 
Issued February 8, 1973. 


[332-72] 
MusHrooms 


Notice of investigation and public hearing 


In response to a request dated January 30, 1973, by the President of 
the United States, the U.S. Tariff Commission has instituted an in- 
vestigation of the competitive conditions in the United States between 
domestically produced and imported fresh and processed mushrooms. 
The full text of the request is as follows: 

Dear Mrs. Bedell: 


I hereby request the Tariff Commission, under section 332 of the 
Tariff Act of 1930, to conduct an investigation of the competitive 
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conditions in the United States between domestically produced and 
imported fresh and processed mushrooms. 


This request results from a petition of the Mushroom Proces- 
sors Association for initiation of negotiations with certain foreign 
governments under Section 204 of the Agricultural Act of 1956, 
as amended, to limit the export of canned mushrooms to the 
United States. After reviewing the Association’s petition and 
available information from executive agencies, I do not believe the 
facts available are sufficient for making a decision at this time. 
I am therefore requesting a comprehensive report from the Com- 
mission to provide the necessary background on this matter. 


In examining the conditions of competition between domestic 
and imported mushrooms, the Commission should report on 
trends in production, consumption, prices, employment, imports, 
the profit and loss experience of domestic producers, and plans 
of foreign suppliers for increased marketing in the United States. 

I would also appreciate receiving any conclusions the Commis- 
sion may reach, following its investigation, as to whether the 
domestic mushroom industries are suffering from or theartened 
with injury from imports and ,if so, whether the extent of any in- 
jury or threat thereof has been sufficient to warrant serious con- 
sideration of some form of relief. 


The Commission’s report should be submitted as soon as possi- 
ble but no later than May 1, 1973 so that proper attention can be 
given to the Association’s petition before the next marketing year 


begins in the Fall of 1973. 


I have asked the Director of the Council on International Eco- 
nomic Policy to maintain a close surveillance of the mushroom 
processing industry and to forward his recommendation in the 
event the industry’s situation requires action before the Commis- 
sion’s report is available. 

Sincerely, 
(signed) 
Ricwarp Nrxon 
A public hearing in connection with the investigation will be held in 
the Tariff Commission’s Hearing Room. Tariff Commission Building, 
Eighth and E Streets N.W., Washington, D.C., beginning at 10:00 a.m., 
E.S.T., on March 20, 1973. All parties will be given an opportunity 
to be present, to produce evidence, and to be heard at such hearing. 
Requests to appear at the public hearing should be received by the 
Secretary of the Tariff Commission, in writing, at its offices in Wash- 
ington, D.C., not later than noon, Thursday, March 15, 1973. 
By order of the Commission : 


Kennetu R. Mason, 


Secretary. 
Issued February 9, 19738. 
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Bureau of Customs 


Bonds ; approved or discontinued : 
TOMO COT a ee enn 
Instruments of international traffic, control of 


Foreign currencies ; daily rates: 


Hong Kong dollar, for the period January 8 through 12, 1973 


Philippine peso, for the period January 29 through February 2 


Singapore dollar, for the period January 29 through February 2 


cae J 


Thailand baht (tical), for the period January 29 through February 2, 


Ports of entry, designations ; sec. 1.2(¢c), C.R. amended: 
Las Vegas, Nevada 
Reno, Nevada 


Supplies and equipment for aircraft; New Zealand added to list of 
countries qualified for; sec. 10.59(f), C.R. amended 


Court of Customs and Patent Appeals 


American Express Company v. The United States: 
Steel angles and gusset plates; classification 


Trans-Atlantic Company v. The United States: 
Hinges; classification 


Customs Court 


Alternative claim of entireties; answer sufficient to present alternative claim, 
C.D. 4405 
Answer: 

Admits classification erroneous; presumption of correctness, no, C.D. 4405 

Sufficient to present alternative claim; alternative claim of entireties, C.D. 
4405 

Appeals to U.S. Court of Customs and Patent Appeals (p. 55) ; appeal: 

5529 and 5530—Jacket and girder or platform sections of merchandise used 
in constructing an offshore oil drilling platform; jurisdiction; structures 
or parts; structural units (girders) ; boring machinery, parts of; TSUS, 
C.D. 4894 (Cross-appeals) 
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Chiefly used : 
In household : 
Articles of glass; glass articles, C.D. 4404 
Glass articles ; condition as imported, C.D. 4404 
With radios ; earphones, C.D. 4405 
Condition as imported : 
Chiefly used in household, glass articles, C.D. 4404 
Presumption of correctness, C.D. 4404 
Construction : 
Rules of the U.S. Customs Court: 
Rule 4.2(d), C.D. 4405 
Rule 4.3 (b), C.D. 4405 
Rule 4.6(¢), C.D. 4405 
Rule 4.6(d), C.D. 4405 
Rule 4.9, C.D. 4405 
Rule 8.2(d), C.D. 4405 
Rule 10.3, C.D. 4405 
Tariff Schedules of the United States: 
General Headnotes and Rules of Interpretation: 
10(e) (i), C.D. 4404 
10(h), C.D. 4404 
10(ij), C.D.’s 4404, 4405 
Item 546.52, C.D. 4404 
Item 548.05, C.D. 4404 
Item 684.70, C.D. 4405 
Item 685.23, C.D. 4405 
Item 685.25, C.D. 4405 
Item 688.40, C.D. 4405 


Harphones: 

And radios ; entireties, C.D. 4405 

Chiefly used with radios, C.D. 4405 

Electrical articles and electrical parts of articles, C.D. 4405 

Parts of radios, C.D. 4405 
Electrical articles and electrical parts of articles ; earphones, C.D. 4405 
Entireties : 

Earphones and radios, C.D. 4405 

Judgement, consent to entry of, C.D. 4405 


Glass articles : 
Chiefly used in household, articles of glass, C.D. 4404 
Household, articles of glass chiefly used in, C.D. 4404 
Parts of; parts of glass articles, C.D. 4404 


Household, articles of glass chiefly used in; glass articles, C.D. 4404 


Judgment: 
Consent to entry of ; entireties, C.D. 4405 
In appealed case (p. 55) ; appeal: 
5454—Aleoholic beverages (Brandy); Presidential Proclamation; sus- 
pension of trade agreement rates of duty; limitation on presidential 
action, C.D. 4155 
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Legislative history; Tariff Classification Study, 1960, Explanatory and Back- 
ground Materials, schedule 5, C.D. 4404 


Motion for: 
Judgment on pleadings ; pleadings, motion for judgment on, C.D. 4405 
Summary judgment ; summary judgment, motion for, C.D. 4405 


Parts of: 
Glass articles : 
Chiefly used in household; unfinished articles chiefly used in household, 
C.D. 4404 
Glass articles, parts of, C.D. 4404 
Radios: 
Earphones, C.D. 4405 
Pleadings, motion for judgment on; motion for judgment on pleadings, C.D. 4405 
Presumption of correctness : 
Condition as imported, C.D. 4404 
No; answer admits classification erroneous, C.D. 4405 


Summary judgment, motion for; motion for summary judgment, C.D. 4405 


Unfinished articles chiefly used in household; parts of glass articles chiefly used 
in household, C.D. 4404 
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3all bearings ; investigation and hearing; p. 57. 
Collapsible baby strollers ; rescheduling of hearing date; p. 58. 
Mushrooms; notice of investigation and hearing; p. 59. 


Symphonie Electronic Corporation Division, Lowell, Massachusetts, of Lynch 
Corporation, New York, N.Y.; workers’ petition for a determination under 
the Traed Expansion Act of 1962; notive of investigation ; p. 59. 
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